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An interesting discussion appears in a re- 
cent issue of the New York Banking Law Jour- 
nal, on ‘‘ Attachment of Property in Safety De- 
posit Boxes,’’ by Mr. D. K. Tenney of Madison, 
Wis., who holds that the right to make such 
levy, although more difficult, is as unques- 
tionable as if the property were situated else- 
where. Officers holding writs are often seri- 
ously obstructed by refusal on the part ‘of 
managers of safety deposit vaults to point out 
the debtor’s box. Insuch cases, Mr. Tenney 
says, he has uniformly directed the officer to 
break into every box in the vault until he 
reached the right one, and this has generally 
converted the manager to the disclosure of 
the proper box. In cases where the manager 
still remains obdurate and refuses to disclose, 
itis contended that the officer has the right 
discreetly to use force until he finds the prop- 
erty, and that the vault company, by reason 
of its obstinate conduct, is estopped to claim 
damages. Mr. Tenney adds: ‘‘Safety de- 
posit managers very properly regard them- 
selves as the repositories of their customers’ 
secrets. Generally that is right. But when 
a creditor, by due process, acquires a right 
tothe property deposited, or to a lien upon 
it, the manager should have no hesitation in 
disclosing its exact location. The right of 
the creditor is superior to that of the debtor. 
To enable officers to make such levies without 
embarrassment it might be well to provide by 
express statute that when an officer with a 
proper writ demands of the vault manager in- 
formation as to the exact location of the de- 
positor’s box, the manager should disclose it, 
and then permit the officer to forcibly open it. 
This isall thatcan be done, for the manager 
is unable to open a box himself, the depositor 
holding the keys. 


A recent New York case—Savage v. Gerst- 
ner, New York Supreme Court, Appellate 
Division, Second Department, has considered 
a feature of what is known as ‘‘the law of 
the road,’ viz., whether there is any law con- 
trolling the passage of a vehicle coming up 
behind a pedestrian. The court held in the 
legative, reversing a judgment recovered by 





the plaintiff in a suit for injuries sustained by 
being run down, as claimed by defendant’s 
driver when he was crossing a street, on the 
ground that the trial justice erroneously 
charged the jury as to the rule of the road in 
reference to pedestrians and vehicles. After 
the jury had retired it returned and asked: 
‘‘Whether a person driving on the left-hand 
side is lawfully there or not?’’ The court re- 
plied: ‘‘The law of the road in this country is 
to go tothe right. When you are on the road 
keep to the right, except when you come to 
the rear and overtake anybody you pass to 
the left. Sometimes you have to get off the 
right side to go to the left, for some reason, 
and when you have to it is allowable to do it.’’ 
Presiding Justice Goodrich, in giving the 
opinion, holds there is no authority which re- 
quires persons approaching from the rear, and 
overtaking any person, to pass to the left. 
‘The statute’ (1 Rev. St. 716, 9th Ed. sec. 
157), the court said, ‘‘does not apply to the 
case of a person in a carriage meeting a per- 
son on foot. There is no law of the road re- 
quiring a man on horseback to turn out to the 
right or left. The rider must act prudently 
under the circumstances. 24 Wend. 465. 
And the offender, as between carriages, is 
not liable under the statute for all damages ; 
his liability depends upon the law of negli- 
gence. 31 Stat. Rep. 2. So here the law of 
negligence must control. Footmen have no 
right of way at a street crossing in a city su- 
perior to that of vehicles. Both must exer- 
cise reasonable care each toward the other, 
and for his own protection. 45 N. Y. 191. 
The driver has a legal right to be in any part 
of the street, and the jury was not fairly in- 
structed.’’ 





In 1897 Congress passed an act in reference 
to capital punishment, providing that in all 
cases in which the accused is found guilty of 
murder under section 5339 of the Federal Re- 
vised Statutes, the jury may qualify their ver- 
dict by adding thereto ‘‘without capital pun- 
ishment.’’ The Supreme Court of the United 
States, in the recent cases of Winston, 
Strather and Smith v. United States has in- 
terpreted this act, holding that the provision 
giving authority to the jury to qualify their 
verdict, authorized them to so limit their ver- 
dict in any case without regard to the exist- 
ence of mitigating circumstances, and that 
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instructions confining the right to cases in 
which the jury might find or infer miti- 
gating circumstances were erroneous. Mr. 
Justice Gray wrote the opinion of the 
court. As he says, the act does not 
itself prescribe, nor authorize the court to 
prescribe, any rule defining or circumscribing 
the exercise of this right, but commits the 
whole matter of its exercise to the judgment 
and consciences of the jury. The authority 
of the jury to decide that the accused shall 
not be punished capitally is not limited to 
cases in which the court or the jury is of 
opinion that there are palliating or mitigating 
circumstances. But it extends to every case 
in which, upon a view of the whole evidence, 
the jury is of opinion that it would not be 
just or wise to impose capital punishment. 
How far considerations of age, sex, ignorance, 
illness, or intoxication, of human passion or 
weakness, of sympathy or clemency, or the 
irrevocableness of an executed sentence of 
death, or an apprehension that explanatory 
facts may exist which have not been brought 
to light, or any other consideration whatever, 
should be allowed weight in deciding the 


question whether the accused should or 


should not be capitally punished, is commit- 
ted by the Act of Congress to the sound dis- 
cretion of the jury, and of the jury alone. 
The decisions in the highest courts of the 
several States under similar statutes are not 
entirely harmonious, but the general current 
of opinion appears to be in accord with the 
conclusion of the Federal Supreme Court. 
State v. Shields, 11 La. Ann. 395; State v. 
Melvin, Jd. 535; Hill v. State, 72 Ga. 131; 
Cyrus v. State (Ga.), 29 S. E. Rep. 917; 
Walton v. State, 57 Miss. 533; Spain v. 
State, 59 Miss. 19; People v. Bawden, 90 
Cal. 195, 27 Pac. Rep. 204; People v. 
Kamaunu, 110 Cal. 609, 42 Pac. Rep. 1090. 
Mr. Justices Brewer and McKenna dissented. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE — INJURY BY HORSE—LIABILITY 
oF OwNER.—In Hardiman y. Wholly, 52 N. E. 
Rep. 515, decided by the Supreme Judicial Court 
of Massachusetts, it was held that the owner of a 
horse rendered nervous by the driver’s mistreat- 
ment, hitched near a sidewalk, and standing par- 
tially on it, is liable to a pedestrian on the side- 





walk for injuries received by a kick from the 
horse, without proof that it was vicious to the 
owner’s knowlege. The court said: ‘This ig ap 
action to recover for personal injuries caused by 
the kick of a horse. The wagon to which the 
horse was attached had stuck in the mud half ap 
hour before the accident, and this horse and ap. 
other had been unhitched and were feeding out of 
feed bags attached to their heads. There was 
evidence that this horse had been made neryou 
by the effort to pull the wagon out and by being 
brutally beaten, and that he was standing par. 
tially on the sidewalk. He was standing at right 
angles to it, and, as the plaintiff approached. sud- 
denly whirled round and kicked him. The case 
is here upon an exception to the refusal to diregt 
a verdict for the defendant. The refusal was 
right. It used to be said in England, under the 
rule requiring notice of the habits of an animal, 
that every dog was entitled to one worry, but it 
is not universally true that every horse is entitled 
to one kick. In England, if the horse is a tres- 
passer and kicks another, the kick will enhance 
the damages, without proof that the animal was 
vicious, and that the owner knewit. Lee v. Riley. 
18 C. B. (N. 8.) 722. See Lyon v. Merrick, 105 
Mass. 71,76. So, in this commonwealth, going 
further, it would seem, than the English law,a 
kick by a horse wrongfully at large upon the 
highway can be recovered for without proof that 
it was vicious. Barnes v. Chapin, 4 Allen, 44; 
Marsland v. Murray, 148 Mass. 91,18 N. E. Rep. 
680; Dickson v. McCoy, 39 N. Y. 400 401. See Cox 
v. Burbidge, 13 C. B: (N. S.) 430. The same law 
naturally would be applied to a horse upon aside- 
walk, where it ought not to be (see Mercery. 
Corbin, 117 Ind. 450, 454, 20 N. E. Rep. 132); and 
in this case there was evidence of the further fact 
that the horse was in an exceptionally nervous 
condition in consequence of the driver’s treat- 
ment.”’ 





WILL OR DEED — TESTAMENTARY INSTRUMENT 
— CONSTRUCTION. — The Supreme Court of Ap- 
peals of West Virginia, in Lanck v. Logan, 318. 
E. Rep. 986, after an exhaustive consideration of 
the subject lay down the following proposition 
governing the construction of instruments ofa 
testamentary character viz.: The rule of con- 
struction for determining whether an instrument 
is a will or testamentary paper or a deed is that, if 
it passes a present interest, though the right to 
possession or enjoyment does not accrue till the 
death of the maker, it is a deed or contract, but, if 
it does not pass any interest or title whatever till 
his death, it is a will or testamentary paper, nota 
valid deed or contract. Section 5, ch. 71, Code 
1891, does not change this rule. In determining 
whether an instrument is testamentary or deed oF 
contract, courts do not allow language peculiar 
to either class of instrument, nor even the belief 
of the maker as to the character of the instrument. 
nor the name he gives it, to control inflexibly its 
construction; but, giving due weight to these cit- 
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cumstances, courts look further, and, weighing 
all the circumstances surrounding the parties and 
attending the execution of the instrument give 
to it such construction as will effectuate the 
manifest intention of its maker. An instrument 
in form and name a deed of conveyance, ac- 
knowledged as such, and delivered to the grantee, 
whereby, for consideration of five dollars and 
love and affection, the grantors ‘‘do grant with 
general warranty”’ a tract of land closing with 
the clause, ‘‘But it is hereby distinctly under- 
stood and stipulated that this deed shall take and 
bein full force and effect immediately after the 
said William Logan shall depart this life and not 
sooner,” is a valid deed, not a testamentary paper, 
and confers a vested remainder on the grantee, 
to come into enjoyment on William Logan’s 
death. 

LIBEL BY SERVANT—EXEMPLARY DAMAGES.— 
In Peterson v. Western Union Tel. Co., 77 N. W. 
Rep. 985, it was held by the Supreme Court of 
Minnesota, that where the station agent of a tele- 
graph company, acting within the scope of his 
employment, maliciously transmits a libelous 
message over the wires of said company to an- 
other of its station agents, addressed for delivery 
toa third person, which is done accordingly, the 
company is liable in punitive damages. The 
court said in part: ‘‘A telegraph corporation 
derives its legitimate corporate powers from the 
law, and that law should not be violated without 
a corresponding liability for torts committed un- 
der it. Station agents may be irresponsible pe- 
cuniarily, and if, for their malicious acts done 
in the scope of their employment, the  cor- 
poration is not liable, the public would be at the 
mercy of an unscrupulous telegraph operator; 
and, hence, the public are greatly interested in 
such a question, and the liability for such wrongs 
should rest upon that body which, by its acts, 
creates the power and the opportunity for com- 
mitting them. It would be a lamentable condi- 
tion of the rights of the citizen, if, under the guise 
of exercising lawful corporate powers, the cor- 
poration could permit the citizen to be defamed 
by the false and malicious publication of its agent 
while acting as its duly appointed representative. 
In Scott & Jarnagin’s Law of Telegraphs, section 
138, it is said that ‘the company can only perform 
the duty of sending and receiving a message 
through the intervention of an agent; andif he 
may willfully and corruptly interfere with com- 
mercial transactions, or malignantly expose family 
affairs, and not involve the company, such a rul- 
ing would stimulate the wicked, while at the same 
time good men would be convinced that their 
chances for indemnity rested alone upon the solv- 
ency of treacherous agents. We have seen no in- 
stance in the litigated cases where telegraph com- 
panies have claimed such immunity. * * * 
However, the authorities are numerous and 
highly respectable, and conclusive, except where 
controlled by binding local decisions, which hold 





the former (company) liable for the willful acts / 





of the latter (agent), when done in the perform- 
ance of duties assigned.’ In the same work it is 
said (sec. 138a): ‘Aside from the statutory and 
common-law duty of good faith in the transmis- 
sion of messages for the public, there is another 
sense in which a telegraph company may become 
responsible for mala jides and malicious use of its 
franchises. A libelis any false, malicious, and 
personal imputation, effected by any writings, 
pictures, or signs, tending. to alter the party’s 
situation in society or business for the worse, and 
a corporation may become responsible for its 
publication, even in punitive damages.’ Mr. 
Wood, in his work on the Law of Master and 
Servant (sec. 323), says that: ‘It may be re- 
garded as settled by the better class of cases that, 
whenever exemplary damages would be recovered 
if the act had been done by the master himself, 
they are equally recoverable when the act was 
done by his servant,’—and he cites the well-con- 
sidered case of Goddard v. Railway, 57 Me. 202, 
where numerous authorities are collected sup- 
porting his view. Itis true that this doctrine 
thus enunciated was applied in an action against 
a railroad corporation, but we perceive no dis- 
tinction between it and a telegraph corporation. 
‘For a telegraph company is liable ex delicto for 
an injury done by its agents or servants to third 
persons, for misfeasance as well as non-feasance,’ 
Scott & J. Tel. sec. 6. In Shear. & R. Neg. (5th. 
ed., pt. 2, ch. 9), this question is thoroughly dis- 
cussed, and it is there sail that ‘where the re- 
lation of master and servant exists, the master is 
responsible to third persons for the damage 
caused by the wrongful acts or omissions of his 
servants in the course of their employment as 
such, and extends to willful acts.’ ‘The principle 
which lies at the foundation of this rule has been 
differently stated in several judicial opinions, and 
the abstract justice of the rule, itself has been 
occasionally questioned. But the soundness of 
the principle and the necessity of the rule, which 
we have inherited from the Roman law, have re- 
ceived new and convincing illustrations in the im- 
mense development of modern corporations. If 
the rule of respondeat superior were now to be 
abrogated, it would be almost impossible to carry 
on the present complex business of society. 
Every person having any pecuniary responsibility 
would shelter himself behind the forms of a eor- 
poration, which would, in such case, be free 
from all responsibility for the negligence and vio- 
lence of its agents without direct evidence of 
authority for their acts, while such evidence 
could be, in almost every instance, suppressed.’ 
This rule may frequently work a hardship, but 
when the master substitutes an agent or servant 
in his own place, and clothes him with power to 
act for the master’s benefit in serving the public, 
heis not permitted to shelter himself behind the 
the plea of non-liability for the act of the agent, 
and the rule of respondeat superior should not be 
relaxed, whether the master is a corporation or 
an individual.” 
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INSURANCE—WARRANTY—HAZARD—POLICY.— 
In Straker v. Phenix Ins. Co., decided by the 
Supreme Court of Wisconsin, it appeared that a 
standard policy insuring plaintiff with loss pay- 
able to mortgagee provided that the entire policy 
should be void if the hazard be increased by any 
means with the control or knaowledge of insured. 
The, application, which was made a continuing 
warranty, represented that aclear space of one 
hundred feet existed on one side. It was held 
that the subsequent erection of a building there 
six feet away, within the knowledge, though not 
within the control of the insured, which largely 
increased the rate, and which catching fire burned 
the insured property, vitiated the insurance. 
It was also held that the statute providing that 
any other conditions must be incorporated in the 
policy forbade the waiver of its provisions, and in 
the absence of fraud or mistake parties are con- 
clusively presumed to know the contents of their 
instruments. The court said in part: “It re- 
quires no authority to show that such agreements 
and such statutes mean just what they say, and 
were in full force as binding and continuing war- 
ranties at the time of the fire. Blumer v. The 
Pheenix, 45 Wis. 622, 48 Wis. 535; Copp v. 
The German Mm. Ins. Co., 51 Wis. 637, 640; 
Boyle v. Northwestern M. R. Asso., 95 Wis. 312, 
317. 

‘The contention is, that although the plaintiff 
lived in the second story of the insured building, 
only six feet from the new building, and knew all 
about the location and the several stages of the 
erection of the new building from its commence- 
ment to the time when the fire originated therein, 
yet, that there was no forfeiture of the policy, 
because the plaintiff did not own, and had no con- 
trol over the new building, nor the land upon 
whick it was situated. In other words, it is con- 
tended that although the hazard was increased 
by means within the ‘knowledge of the assured,’ as 
stated in the policy, yet that it did not avoid the 
same, because such erection was not within his 
eontrol. The court has expressly held, that ina 
case of the breach of such continuing warranties 
‘the insurance was avoided by a false statement 
in such application that theinsured had never 
had acertain disease, although he never knew he 
had it, and his death resulted from other causes.’ 
Baumgart v. Modern Woodmen of America, 85 
Wis. 546, 549. But, as indicated, the clause in the 
policy, which we are asked to nullify, is also in the 
statute as a part of the ‘Wisconsin standard pol- 
icy.’ The object of such statutes was, practically, 
to have but one form of policy instead of having 
a different form for each company doing busi- 
ness, and each company changing its form, when- 
ever, by so doing, it could escape the conse- 
quences of any new decision made by the court. It 
was certainly along step in theright direction. 
Bourgeois v. N. W. Nat. Ins. Co., 86 Wis. 609-610. 
In that case Mr. Justice Winslow said: ‘When 
a man contracts for insurance he knows that he is 
contracting for a standard policy and for noth- 
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ing else, and he knows that he will get that 
and nothing else. As the law becomes better 
known, and the terms of the standard policy bet. 
ter understood, it is manifest that it will be mor 
valuable to the business world. * * * 

‘‘More critical examination reveals the un. 
doubted fact that the law was not passed solely 
for the protection of the insured. It provides, in 
clear and distinct terms, that other conditions 
may be printed or written upon or attached to the 
policy, but that they shall not be inconsistent 
with, nor a waiver of any of the provisions or con- 
ditions of the standard policy. In thus providing 
that other conditions may be incorporated in the 
policy by writing or printing, other methods are 
plainly excluded under familiar legal principles, 
The intent plainly was and is that, so far as the 
conditions and provisions of the standard policy 


_ go, they shall govern, and that they shall not be 


omitted, changed, or waived in any manner. 
Other provisions, not conflicting with them, may 
be added in writing or printing, but the conditions 
of the standard policy itself must remain unim- 
paired.’ Jd. The increase of such hazard, men- 
tioned in the policy, manifestly referred to subse- 
quent conditions and not to conditions existing 
when the policy was issued as claimed by coun- 
sel. Counsel contends, that if the erection of the 
building with the knowledge of the plaintiff could 
operate to avoid the policy, still it would bea 
question for the jury to say whether such erection 
increased the hazard. Here the contract of insur- 
ance contained a continuing warranty that there 
was no exposure of the building on the north 
within one hundred feet by any structure or oc- 
cupancy. By thus expressly stipulating in re- 
spect to such exposure, the parties impliedly 
agreed that such non-exposure was material to the 
risk, and that such non-exposure should continue 
during the life of the policy. Blumer v. The 
Phoenix, supra. and other eases cited above. In 
a case quite similar in the fact of a new building 
having been constructed during the life of the 
policy in New York, it was said by Mr. Justice 
Andrews, speaking for the court, that ‘the court 
was fully justified in assuming that there had 
been an increase of hazard. It is self-evident and 
a contrary finding by a jury could not stand.’ 
Cole v. Germania Fire Ins. Co., 99 N. Y. 40. In 
the Pennsylvania case cited itis said: ‘The pur- 
pose of requiring a warranty is to dispense with 
inquiry and cast entirely upon the assured the 
obligation that the facts shall be as represented. 
Compliance with this warranty is a precedent to 
any recovery upon the contract.’ Pottsville M. 
F. Ins. Co. v. Horan, 89 Pa. St. 445. See Frank- 
lin Brass Co. v. Phoenix Assur. Co., 65 Fed. Rep. 
773. Besides, it is expressly stipulated that the 
presence of the new building increased the rate 
of insurance on the insured property at least 50 
percent. The stipulation in the contract in re- 
spect to the particular hazard makes the case uD- 
like Pool v. Nil. M. Ins. Co., 91 Wis. 530, and other 
cases relied on. Counsel further contends that 
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the appellant’s agent knew the fact that the new 
puilding was being constructed fifteen days be- 
fore the fire, and hence waived the condition in 
the policy by making no objection and allowing 
the policy to continue. But the statutes, pre- 
scribing the terms of such standard policy, ex- 
pressly declare that ‘No officer, agent, or other 
representative of this company shall have power 
to waive any provision or condition of this policy, 
except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or 
added hereto.’ Subd. 62. Besides, in Bourgeois v. 
N. W. Nat. Ins. Co., supra, it was held that there 
could be no such waiver by parol. ‘True, the act 
there construed was subsequently declared un- 
constitutional upon a question not here involved. 
Dowling v. Lancashire Ins. Co., 92 Wis. 63. But 
the construction put upon the act is applicable to 
similar language in the present act.” 





MouNICIPAL CORPORATION — DEFECTIVE Wa- 
TERWORKS.—In Esberg-Gunst Cigar Co. v. City 
of Portland, 55 Pac. Rep. 961, decided by the 
Supreme Court of Oregon, it was held that water- 
works belonging toacity in its private, rather 
thanits public, capacity, so as to make it liable for 
injury for the negligent construction or mainte- 
nance thereof, though the legislature determines 
on the necessity for such works, and selects cer- 
tain persons as agents of the city, by whom the 
workshall be undertaken. Thecourt said in part: 
“It has been held that municipal corporations 
are not responsible for the negligence or wrong- 
ful acts of health officers or boards of health 
(Bryant v. City of St. Paul, 33 Minn. 289,23 N. W. 
Rep. 220); Ogg v. City of Lansing, 35 Iowa, 495; 
Brown vy. Inhabitants of Vinalhaven, 65 Me. 402; 
Barbour v. City of Ellsworth, 67 Me. 294), or of 
employees of the commissioners of public char- 
ities and correction (Maxmilian v. Mayor, etc., 62 
N. Y. 160); or of officers or members of their fire 
or police departments (Hafford v. City of New 
Bedford, 16 Gray, 297; City of New Orleans v. Ab- 
bagnato, 62 Fed. Rep. 240; Fisher v. City of Bos- 
ton, 104 Mass. 87; Burrill v. Augusta, 78 Me. 118, 3 
Atl. Rep. 177; Wilcox v. City of Chicago, 107 Ill. 
334; City of Richmond v. Long, 17 Grat. 375; El- 
liott v. City of Philadelphia, 75 Pa. St. 347; Gil- 
lespie vy. City of Lincoln, 35 Neb. 34, 52 N. W. 
Rep. 811; Calwell vy. City of Boone, 51 Iowa, 687, 
2N. W. Rep. 614); nor for the negligent con- 
struction, maintenance, or use of appliances for the 
extinguishment of fires (Hays v. City of Oshkosh, 
3 Wis. 314; Springfield Fire & Marine Ins. Co. v. 
Village of Keeseville, 148 N. Y. 46, 42 N. E. Rep. 
45; Edgerly v. Concord, 62 N. H. 8; ‘Tainter v. 
City of Worcester, 123 Mass. 311); or for an in- 
jury caused by a negligent defect in a school 
building (Ham v. Mayor, ete., 70 N. Y. 459; Hill 
¥. City of Boston, 122 Mass. 344) ; or for an injury 
teceived by the giving way of the floor of a town 
house used for holding town meetings and other 
public purposes. Eastment v. Meredith, 36 N. H. 
24. But when a special power or privilege is con- 
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ferred upon or granted to a municipal corpora- 
tion, to be exercised for its own advantage or 
emolument, and not asa mere governmental 
agency, it is liable to the same extent as an indi- 
vidual or a private corporation for negligence in 
managing or dealing with the property rights or 
franchises held by it under such grant. Thus, if, 
in repairing a building belonging to the city, and 
used in part for municipal purposes, and in con- 
siderable part also as a source of revenue to the 
corporation, the agents and servants of the city 
dig a hole inthe ground adjoining, and negli- 
gently leave it open and unguarded, so that a 
person rightfully walking ona path leading by 
the building, although not a public highway, falls 
into such hole, and is injured, the city will be 
liable to an action at common law for the injury. 
Oliver v. City of Worcester, 102 Mass. 489. So, 
also, when the city owns a wharf, and receives 
and charges wharfage for its use, it is bound the 
saine as a private individual to use ordinary care 
and diligence in keeping it safe and free from ob- 
structions, and is liable in an action at common 
law for damages done to a vessel by reason of 
neglect of such duty. City of Petersburg v. Ap- 
plegarth, 28 Gratt. 321; Pittsburgh City v. Grier, 
22 Pa. St. 54; Mersey Docks v. Gibbs, 11 H. L. 
Cas. 686. In accordance with this distinction, it 
is quite universally held that when a municipal 
corporation voluntarily undertakes to construct 
and maintain water or gasworks in pursuance of 
statutory authority, for the purpose of supplying 
the inhabitants thereof with water or gas at rates 
established by the city, it is liable for an injury 
in consequence of its acts in constructing and 
maintaining such works, the same as a private 
corporation or individual. ‘A municipal corpo- 
ation, owning waterworks or gasworks which 
supply private consumers on the payment of 
tolls,’ says Mr. Dillon, ‘is liable for the negli- 
gence ofits agents and servants, the same as 
like private proprietors would be.’ 2 Dill. Mun. 
Corp. sec. 954. And the doctrine is well stated 
by Lewis, C. J., in Western Saving Fund Soe. v. 
City of Philadelphia, 31 Pa. St. 183, in speaking 
of a municipal corporation as the owner of gas- 
works: ‘The supply of gaslight,’ he says, ‘is no 
more a duty of sovereignty than the supply of 
water. Both these objects may be accomplished 
through the agency of individuals or private cor- 
porations, and in very many instances they are 
accomplished by those means. If this power is 
granted to a borough or a city, it is a special 
private franchise, made as well for the private 
emolument and advantage of the city as for the 
public good. The whole investment is the pri- 
vate property of the city, as much so as the 
lands and houses belonging to it. Blending the 
two powers in one grant does not destroy the clear 
and well-settled distinction, and the process of 
separation is not rendered impossible by the con- 
fusion. In separating them, regard must be had 
to the object of the legislature in conferring them. 
If granted for public purposes exclusively, they 
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belong to the corporate body inits public, polit- 
ical or municipal character. But if the grant was 
for purposes of private advantage and emolu- 
ment, though the public may derive a common 
benefit therefrom, the corporation quoad hoc is to 


be regarded as a private company. It stands on 
the same footing as would any individual or body 
of persons upon whom the like special franchises 
had been conferred.’ To the same effect, see, 
also, Bailey v. Mayor, etc., 3 Hill. 531; Hand v. 
Inhabitants of Brookline, 126 Mass. 324; Perkins 
v. City of Lawrence. 136 Mass. 305; Stoddard v. 
Inhabitants of Winchester, 157 Mass. 567, 32 N. 
E. Rep. 948; Aldrich v. Tripp, 11 R. I. 141; .19 
Am. Law Rev. 743; Gas Co. v. City of San Fran- 
cisco, 9 Cal. 453; Scott v. City of Manchester, 2 
Hurl. & N. 204; 2 Beach, Pub. Corp. sec. 1140; 
and 1 Dill. Mun. Corp. (3d. Ed.), sec. 58.”’ 








EXECUTION ON PARTNERSHIP PROPERTY 
FOR THE DEBT OF ONE PARTNER, AND 
WHETHER AN INJUNCTION WILL LIE TO 
RESTRAIN SUCH SALE UNTIL THE PART- 
NER'S INTEREST IS ASCERTAINED. 


The manner in which to deal with partner- 
ship property, under execution for the debt 
of an individual partner, is one of the most 
unsettled questions in the law of partnership. 
There is a line of authorities which assumes 
two propositions: First, the officer who levies 
upon the effects of the partnership for the 
debt of one partner not only seizes the whole 
property, but dispossesses the other partners, 
and delivers it onsale to the vendee. Secondly, 
such purchaser holds possession against the 
firm, and against each and all of its members. 
If this be the law the business of the partner- 
ship may not only be suddenly terminated by 
the seizure of its property for the debts of an 
individual partner, but no security is offered 
that at the end of long and tedious litigation 
(in which it may be shown that the partner 
really has no interest), the vendee will be able 
to return the property or account for its value. 
Evidently one of the most frequent instances 
by which a partnership may be ruined for the 
debts of one partner, is the insolvency of the 
purchaser when called upon to return the 
property or account for its value. Another 
illustration is, if the purchasers are numerous, 
and remove to another jurisdiction which will 
make it not worth pursuing. Many instances 
of this nature could be pointed out, but that 
is beyond the scope of this work. The ques- 
tions which confront me in treating this sub- 








ject are: 1st. Is this the weight of authority? 
2d: Is it sustained by reason and justice? 
The extreme inadequacy and incompleteness 
of the law of partnership, one hundred and 
fifty years agoin the time of Saikeld and 
Lord Raymond, is proved by the fact in which 
creditors of an individual partner levied exe. 
cution upon partnership property. For an 
example, if there were two partners, creditors 
took one-half, if three partners, creditors took 
one-third, if four partners, creditors took one- 
fourth, etc. The change which has taken 
place in this rule is not distinctly exhibited ip 
cases reported, but it began over a century 
ago, and I think to-day the rule in questionis 
definitely settled in the enlightened courts of 
this country. The right of a creditor to at- 
tach a partner's interest in the partnership 
property is universally conceded, but can he 
attach the property of the firm, or can he hold 
an execution nnd take a portion to satisfy his 
claim? Upon these questions there is much 
diversity of opinion. In order to arrive at 
the right conclusion upon this subject, let us 
first turn our investigation to some of the 
leading English cases, cited by our eminent 
judges and text-writers as authority based 
upon reason and justice. In the case of Tay- 
lor v. Fields,' it was decided in a very able 
opinion ‘‘that the right of a separate creditor 
depends upon the interest each partner hasin 
the joint property, and the interest of each is 
only a share of what remains after the part 
nership debts are paid. The creditor can 
levy upon the partner’s interest for an indi- 
vidual debt, but nothing more.’’ The same 
doctrine was sustained in the case of Hankey 
v. Garratt? upon the following facts: One 
partner absconded and died abroad, but was 
never insolvent. Separate commission was 
issued against the other under which the as 
signee seized the partnership effects. Held, 
the joint debts are to be first satisfied, and 
the residue to be applied on the claims of the 
individual creditors. If a creditor of one 
partner takes out an execution against part 
nership effects, he can only have the undivided 
share of his debtor, and must take it in the 
same manner as the debtor himself had it, 
and subject to the rights of the other part 
ners.* In examining the American authori- 


1 Taylor v. Fields, 4 Ves. 396 (Sumners’ Ed.). 
2 Hankey v. Garratt, 1 Ves. 236. 


3 West v. Ship, 1 Ves. 239; Fox v. Hanbury, 2 Cow. 


445; Ex parte Ellon, 3 Ves. 238; Ex parte A bell, 4 Ve 
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ties I find the rule in the enlightened courts, 
and supported by the most eminent text- 
writers on the law of partnership to be, that 
only the partner’s interest under execution 
for private debt can be taken. I quote from 
Judge Story:* ‘‘It is well settied,’’ says he, 
“that at law an execution for a separate debt 
of one of the partners may be levied upon the 
joint property of the partnership. In such 
cases, however, the judgment creditor can 
levy not the moiety or undivided share of the 
debtor in the property, as if there were no 
debts of the partnership or lien on the same 
for the balance due the other partners, but he 
ean levy the interest only of the judgment 
debtor. If any in the property which the 
judgment debtor would have upon the final 
settlement of all the accounts of the partner- 
ship, where, therefore, the sheriff seizes such 
property upon execution, he seizes only such 
undivided and unascertained interest; and if 
he sells under the execution, the sale conveys 
to the vendee, who thereby becomes nothing 
more than a tenant in common substituted to 
the rights and interest of the judgment debtor 
in the property seized. In truth, the sale 
does not transfer any part of the joint prop- 
erty to the vendee, so as to entitle him to take 
itfrom the other partners ; for that would be 
to place him ina better situation than the 
partner himself, but it gives him properly a 
right in equity to call for an account, and 
thus to entitle himself to the interest which 
shall, upon such settlement, be ascertained to 
exist.”’ Freeman on Execution,® after first 
conceding that the earlier authorities hold the 
other way, lays down the rule as stated by 
Mr. Story: ‘But the courts have gradually 
progressed toward a realization of the true 
nature of the partnership, and have therefore 
come to understand that they are materially 
different from co-tenancies. A co-partner 
has no right to any specific chattel be- 
longing to the firm, nor has he any right, 
43 against the firm, to take or heid ex- 
clusive possession of any such chattel. The 
teal ownership is vested in the firm. Inter- 
est of each partner is merely a right to share 
in the proceeds of those chattels after all ob- 
ligations of the partnership are satisfied. 
Upon what principle can the purchaser at an 
837,17 Ves. 193-205; Ex parte Williams, 11 Ves. 5; Ex 
Parte Ruff, 6 Ves. 126; Smith v. Stokes, 1 East, 367. 


‘Story’s Equity Jurisprudence, sec. 677. 
5 Sec. 125. And see also Parsons on Partnership, 256. 





execution sale be sustained in the exercise of 
the rights to which the defendant was never 
entitled? Clearly upon no principle what- 
ever. The precedents made at an early ‘day, 
when the law of partnership was imperfectly 
understood, is losing its force as authority, 
and its place is being supplied by a line of 
decisions destined to grow in torce and num- 
ber, declaring that the creditor of an individ- 
ual partner cannot seize specific articles, but 
only the partner’s interest in the whole of the 
partnership assets, and that the purchaser 
does not acquire the right to hold possession 
of the property purchased as against the other 
members of the firm, but only an interest in 
the proceeds after the business of the firm 
shall be settled.’’ Now let us examine some 
of our leading American cases upon this sub- 
ject: Clagett v. Kilbt,®a United States Su- 
preme Court decision, Judge Nelson deliver- 
ing the decision of the court: ‘‘We do not 
deny that the execution may be levied upon 
the joint property, with a view of reaching 
the undivided interest of the judgment debtor, 
but in such case the levy is not upon his in- 
dividual share as if there were no debts of the 
partnership, or lien on the same for the bal- 
ance due to the other partner. It is upon the 
interest of the judgment debtor, if any in the 
property after the payment of all partnership 
debts. It is not only an undivided but an 
unascertained interest, and the purchaser is 
substituted to the rights and irterest of the 
judgment debtor in the property sold. Neither 
does the sale transfer any part of the joint 
property to the purchaser so as to entitle him 
to take it from the other partners; for that 
would place him in a better situation than the 
partner (judgment debtor) himself.’’ Mor- 
rison v. Blodgett’ is cited by all text-writers 
on the law of partnership as a leading case, 
and holds nothing but the partner’s interest, 
can be seized under execution for a separate 
debt. In the case of Seal v. Boyne® it was 
held that a sheriff, acting under execution at 
the suit of a judgment creditor of one part- 
ner, can sell and deliver no part of the firm’s 

61 Black, 347. 

78 .N. H. 238; Sylvester v. Paul, 47 N. H. 158; Hill v. 
Wiggins, 31 N. H. 292; Newman v. Bean, 21 N. H. 93; 
Treadwell v. Brown, 43 N. H. 290; Jarris v. Brooks, 
23 N. H. 136. 

820 Pa. St. 283, and see later decisions by the same 
court. See 35 Pa. St. 482; Whigman’s Appeal, 63 Pa. 


St. 194; Van Dyke v. Paskan, 67 Pa. St. 330; Richard 
y. Allen, 117 Pa. St. 119. 
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assets, but only the contingent interest of the 
debtor partner in the stock and profits after 
settlement of the partnership accounts. This 
is a conclusion that results necessarily out of 
the principles of the partnership relation, and 
is sanctioned by a great number of modern 
decisions, both in England and United States. 
Although our own court left it undecided, in 
Brand v. Bond,’ the court says: ‘‘Itis avery 
serious question whether the abstract books 
could be attached or garnisheed by a creditor 
of one partner until settlement of the partner- 
ship accounts. It would, of course, be im- 
possible to tell what the interest of one of the 
partners in the firm’s property was. The 
creditor of the firm, upon well settled princi- 
ples, would first have to be paid out of the 
partnership property, and account be ad- 
justed, before the interest of one partner 
could be ascertained on the settlement of the 
partnership matters. The partner whose in- 


terest was attached might turn out to bea 
debtor of the firm, and entitled to nothing. 
In view of these considerations and others 
which might be suggested, it is exceedingly 


doubtful whether the law should allow the 
partnership property to be attached or gar- 
nisheed at the suit of a creditor of one of the 
partners before the partnership affairs are 
settled, and it is made to appear that such 
partner has an interest in the partnership 
funds, which can be applied to the payment 
of his individual debts.’’° We must concede 
that there are many of the earlier decisions 
holding contrary to the rules above indicated, 
but those cases were decided when the true 
nature of the partnership was imperfectly un- 
derstood. Therefore, they are not entitled 
to such high consideration as the cases which 
are taking their places, either in number 
or effect. The universal argument in the 
past was that a partnership was a tenancy in 
common, or nearly like it, that their property 
should be dealt with in the same manner. 
Every one will concede that a partnersbip is 
not the same as a tenancy in common. 
Furthermore, is there such an analogy be- 
tween the two that we must import a rule 

® Barnd v. Bond, 63 Wis. 140. 

1 See also the following cases which uphold the 
foregoing principles decided in the cases heretofore 
cited: Serrine v. Briggs, 31 Mich. 443; Hagnes v. 
Knowles, 36 Mich. 407; Hutchinson v. Davis, 45 Mich. 
143, 167 Mass. 9; Richards v. Haines, 30 Iowa, 574, 6 


Mass. 242; Mood v. Payne, 2 Johns. Rep. 548; Crane 
vy. French, 1 Wend. 311. . 





———_ 


into the law of partnership which is so unjust 
and unreasonable? If the law of partnership 
is bound to submit to such a rule, it is be 
cause it is unable to clear itself of the old 
notion that it is but one formofa co-tenancy, 
To my mind, as I understand the relation ex. 
isting between a partnership and its members, 
there is a wide distinction between it and a 
tenancy in common. If you compare care 
fully a partnership with a tenancy in common 
it seems there is a similarity as to the com- 
munity of property in common, but other- 
wise distinct and separate. Tiedeman de- 
fines a ‘‘tenancy in common to be a joint 
estate in which there is unity and possession, 
but separate and distinct titles.’’ That defi- 
nition above given, does not, in the least, 
tell the mind what a partnership is, either as 
it was understood in the past, or, at present. 
Kent defines a partnership to be ‘‘a contract 
of two or more persons to place their money, 
effects, labor and skill or some or all of them 
in lawful commerce or business, and to di- 
vide the profit and bear the loss in certain 
proportions.’’ Then from this you can be- 
come a member of a partnership if you choose. 
On the other hand, in a tenancy in common, 
choice has nothing to do with it. It often 
arises from accident, and between persons 
who are strangers without contract or com- 
mon interest, or object, benefit in view. The 
contract creates a partnership, and the law 
implies a further contract that the common 
property cannot be withdrawn until all debts 
of the firm are paid and settled. Not so with 
a tenancy incommon. This principle is well 
illustrated by the case of Mansfield v. Blais- 
dell. Instantly upon the creation of a part- 
nership, the partner has the right that the 
assets of the firm be first applied to the debis 
of the partnership ; but, suppose execution is 
issued against one partner for an individual 
debt, what becomes of this right? Lost, ac- 
cording to the rule laid down in the earlier 
cases. How can he, by reason or argument, 
be deprived of this right? What has he done 
to forfeit this right? Clearly nothing what- 
ever. Then, why should a partnership, 80 
widely different from a tenancy in commop, 
be compelled to accept a rule which is appli- 
cable to the latter? In a partnership, a part 
ner may sell or buy property and act for all, 
and his rights to the assets are only what 


116 N. H. 190. 
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remains after the debts are paid. Quite dif- 
ferent in a tenancy in common. He cannot 
act for all, nor do his rights depend upon 
such contingenvies a3 in a partnership. An- 
other distinction between a tenancy in com- 
mon and a partnership is, in the former the 
executor of the deceased co-tenant is said to 
be a tenant ia common with the survivors, 
while in the latter the survivor has the whole 
rights to settle the partnership affair. He 
has the exclusive possession of the property. 
He holds it for the creditors and personal 
representatives, and the executor of the part- 
ner has no right whatever in the partnership 
affairs. I quote from Judge Story: ‘‘The 
true nature and extent of the rights and in- 
terest of partners in the partnership capita] 
stock, funds and effects is, therefore, to be 
ascertained by the doctrine of law applicable 
to that relation, and not by the mere anal- 
ogies furnished by joint tenancies in com- 
mon.’’ To the same effect, I quote from 
Parsons on Partnership: ‘‘The supposed 


analogies between the law of partnership and 
other branches of the law, if they sometimes 


afford ample illustration, lead to confusion 
and error when we attempt to carry them far, 
or by their help deduce from other depart- 
ments a rule which may control and deter- 
mine a question of partnership.’’ Cases 
which are heretofore cited ought to be en- 
titled to very high consideration as their force 
and credit, in determining this question, and 
the conclusion to which we arrive from the 
late English and American decisions is, that 
no specific piece of property or general effects 
of the property partnership can be seized for 
the debt of one partner. All that is subject 
tolevy of execution is the interest of the 
partner in the partnership property. If noth- 
ing but the interest of the partner is to be 
taken by execution, then let us briefly con- 
sider the manner in which to attach the part- 
ner’s interest. Although there is also some 
conflict of opinion how to levy, yet, I think 
a clear apprehension of the principle involved 
will lead us to an unobjectionable rule in 
carrying the principle into effect. The sheriff 
would sell the interest of the partner just the 
same as any other interest which may be 
levied upon, and the proceeds applied to 
satisfy the execution. The purchaser would 
not become a partner, but he would stand in 
the shoes of the debtor partner and have all 





his rights, and those necessary to make his 
interest valuable and available. But he gets 
not the title to any specific property.” An- 
other question in this connection has arisen 
upon which there is wide diversity of opinion, 
and that is, whether an injunction will be 
granted to restrain the sale of such interest 
until the interest of the partner is definitely 
ascertertained. I quote from Judge Story:* 
‘‘In the seizure of partnership property, 
whether a court of equity ought to interfere 
upon a bill for an account of the partnership 
affairs to restrain the sheriff from disposing 
of the property seized until the account is 
taken and the share of the partners ascer- 
tained. Kent has decided that an injunction 
ought not to lie for such a purpose to re- 
strain a sale by the sheriff, upon the ground 
that no harm is done thereby to the other 
partners, and the sacrifice, if any, is to the 
loss of the judgment debtor. But that does 
not seem to be sufficient ground why an in- 
junction should be denied. If the debtor 
has, or will have, upon final adjustment of 
account, no interest in the partnership funds, 
and if the other partners have a lien upon 
the fund, not only for the debt of the part- 
nership, but for the balance ultimately due 
to them, it may most naturally affect their 
rights whether sale takes place or not. For 
it may be extremely difficult to follow the 
property in the hands of various vendees, 
and the lien of the other partners may per- 
haps be displaced, or other equities arise by 
intermediate bona fide sales of the property 
in favor of the vendees, or other purchasers 
without notice and the partners may have to 
sustain all chances of any supervening insolv- 
encies of the immediate vendee.'* To pre- 
vent multiplicity of suits and irreparable 
mischief to secure an unquestionable lien of 
the partners, it would seem perfectly proper 
in cases of this sort, to restrain any sale by 
the sheriff, and besides it is also doing some 
injustice to the judgment debtor by com- 
pelling a sale of his interest under circum- 
stances in which there must generally, from 

12 Farley v. Moog, 79 Ala. 148; Clark v. Cushing, 52 
Colo. 44; State v. Emons, 99 Ind. 42; Aultman v. 
Fuller, 53 Iowa, 60; People’s Bank v. Sherra, 48 Md. 
427; Barrett v. McKenzie, 24 Minn. 20; Clements v. 
Jessup, 36 N. J, 569; Max v. Goodnough, 16 Oreg. 26; 
Wallace’s App., 104 Pa. St. 559; Lee v. Welkins, 65 
Tex. 295. 


18 Sec. 264. 
14 Skipp v. Harwood, 2 Swans. 586, 587. 
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its uncertainty and litigious character, be a 
very great sacrifice to his injury. If he has 
no right in such cases to maintain a bill to 
save his own interest, it furnishes no ground 
why the court should not interfere in his 
favor through the equity of other partners. 
This seems to be the true result of English 
cases, notwithstanding the doubt suggested 
by Kent.” In Sutcliffe v. Dohrman,'* the 
court says: After the levy is made, chanvery 
may interfere by injunction and restrain the 
sale of such interest until it is ascertained. 
In Place v. Switzer,’ again the court holds 
if the sale of the interest could not be re- 
strained, great injustice might very often be 
the consequence, for, in many, perhaps in 
most cases, neither the sheriff nor the debtor 
nor any otber person could make known at 
the sale what property the purchaser would 
take. In conclusion I can do no better than 
to say upon the grounds indicated by Judge 
Story, that a court of equity will, upon the 
prayer by a co-partner after the levy, grant 
an injunction restraining such sale until an 
accounting and ascertainment of the debtor’s 
interest can be had.'® 
AvsertT H. KrvuGMeEtEr. 


15 Taylor v. Fields, 4 Ves. 396; Skipp v. Harwood, 2 
Swans. 539; Parker v. Pester,3 B. & P. 288; Eden 
on Injunction, 31,16 Johns. Ch. 102; Gow on Part- 
nership, 421. 

16 Place vy. Witz, 18 Ohio, 181. 

1716 Ohio, 142. 

18 1 Storey Eq. Jur. 678; Hubbard v. Curtis, 8 Iowa, 
1; Nixon v. Nash, 12 Ohio St. 647; Newhall v. Buck- 
ingham, 14 Ill. 405; Place v. Witz, 18 Ohio, 181; 
Croker v. Croker, 46 Me. 250; 16 Johns. Ch. 102, in 
the matter of Peter S. Smith, and notes; Barnd v. 
Bond, 63 Wis. 140. See also Thompson vy. Frist & 
Fowler, 15 Md. 24; Phillips v. Cook, 24 Wend. 389; 
Scott v. Sheppard, 3 Vt. 278; Collins Crane, Assignee 
v. Morrison, 4 Lawy. (U. 8.) 138. 








MUNICIPAL CORPORATIONS—PUBLIC WAYS— 
LIABILITY FOR DEFECTS. 


CITY OF CIRCLEVILLE v. SOHN. 


Supreme Court of Ohio, December 13, 1898. 


1. The duty, enjoined by statute on municipal 
corporations, to keep their public ways open, in re- 
pair, and free from nuisance, is ministerial and manda- 
tory, aud requires the removal from such ways of all 
dangerous defects and obstructions, from whatever 
cause arising, when brought to the notice of the corpo- 
ration. 

2. The corporation is liable for injuries caused by a 
dangerous defect or obstruction in a street or sidewalk 
under its control, after reasonable notice of its unsafe 





condition, though it arose from the construction or 
alteration of the street or sidewalk in conformity with 
a plan adopted by the municipal authorities. 


WILLIAMS, J.: The instructions given and re- 
fused by the court of common pleas, for which its 
judgment was reversed by the circuit court, raise 
the question whether a municipal corporation is 
exonerated from liability for injuries caused by 
an unsafe condition of a public way under its con- 
trol, which it has suffered to remain after notice, 
when the defect arose in the execution of a plan 
adopted by the corporation for a local improve- 
ment. Its immunity fromm liability is defended 
here on the ground that, in the adoption of plans 
for local improvements,municipal bodies are in the 
exercise either of a legislative power, which is 
discretionary and not subject to judicial control, 
or of a judicial power, and not responsible for 
errors of judgment. Cases are cited in supportof 
the proposition, some of which place the exemp- 
tion from liability on one of these grounds, and 
some on the other, but none on both. It is said 
in Detroit v. Beckman, 34 Mich. 125, that ‘“‘when 
complaint is made that the original plan of a pub- 
lic work is so defective as to render the work 
dangerous when completed, it is apparent that 
the fault is with legislative action.’’ And in 
Urquhart v. City of Ogdensburg, 91 N. Y. 67, itis 
declared that the exercise of the power to make 
local improvements is quasi-judicial. The courts 
of these States, in numerous decisions, maintain 
respectively these divergent views of the grounds 
on which municipal corporations are not liable in 
such cases, but concur in holding their non-liabil- 
ity ; and on that question they are at variance with 
a large number of reported cases, especially of 
those decided by the courts of the Middle and 
Western States. In Blyhl v. Village of Water- 
ville, 57 Minn. 115, 58 N. W. Rep. 817, it is held 
that ‘‘a municipal corporation is liable for an in- 
jury caused by having an unsafe sidewalk, the 
condition of which is due to the plan adopted for 
its construction, when the city could have 
remedied the defect, but did not do so.” And in 
Gould v. City of Topeka, 32 Kan. 485, 4 Pac. Rep. 
822, the court hold that a ‘city has no more right 
to plan or create an unsafe and dangerous condi- 
tion of one of its streets than it has to createa 
public or common nuisance.’’ The same doctrine 
is maintained in Indiana, Iowa and other States. 

We will not attempt a review or discussion of 
the cases on this subject. In their briefs, which 
show diligent researches, counsel have collected 
the cases on both sides, and ably presented their 
different views. Text writers on the subject lean 
to the side of municipal liability in such cases. In 
Dillon on Municipal Corporations (volume 2, p- 
1294), under section 1024, it is said: ‘*Does the 
principle that actionable negligence cannot be 
predicated of the plan itself (Jd., § 1046) go so far 
as to exempt from liability if that plan leaves the 
street in an unsafe and dangerous condition for 
public use? In the author’s opinion this question 
ought to be answered in the negative.’ And in 
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Harris on Damages by Corporations (volume 1, 
p. 165) that author says: ‘As to the liability of a 
city for damages for an injury resulting from a 
defective plan, the decisions are not all harmo- 
nious, but the weight of authority is now, perhaps, 
in favor of holding the city liable for defects in 
the plan as well as in the execution of the work.” 
And see Elliot, Roads & S., ch. 20, and Jones, 
Neg. Mun. Corp., ch. 4, p. 67. It has been held 
in this State, in a number of reported cases, that 
municipal corporations are liable for injuries 
caused to property abutting on streets, by changes 
in their grades, notwithstanding the establish- 
ment of the grade was a lawful exercise of munic- 
ipal authority, and the work was done in con- 
formity with the plan so adopted. The court 
recognizes that in this class of cases it has taken 
ground in advance of some adjudications else- 
where, and its position is maintained on princi- 
ple. The doctrine established by them has since 
been adopted and followed in several other States. 

In City of Dayton v. Pease, 4 Ohio St. 80, the 
city of Dayton was held liable in damages for in- 
juries to property resulting from the fall of a 
bridge, forming part of one of its streets over a 
canal, where the fall was owing entirely to de- 
fects in the plan of the bridge, which had been 
approved by the council, and the bridge was con- 
structed under its direction and in accordance 
with the plan. While the question here is not 
precisely the same as in that case, it is nearly so, 
andinvolves an application of the same princi- 
ple. And, in view of the irreconciliable conflict 
of decisions elsewhere on this question, we are at 
liberty to adopt such rule as will best harmonize 
with those of this court and our legislation on the 
subject, and as to us seems most reasonable and 
practicable. Our statute in express terms places 
the public ways of each municipality in its con- 
trol, coupled with a positive command to keep 
them open, in repair and free from nuisances. In 
the performance of that duty the municipal 
authorities are required to remove and keep re- 
moved from its streets all dangerous defects, ob- 
structions and nuisances of. every kind, as they 
may arise from time to time, from any cause. 
There is no exception from the requirement in 
favor of defects, obstructions or nuisances which 
are placed, or caused to be placed, in a street, by 
the corporation, or by its officers or agents; nor is 
there any the less reason for holding the corpora- 
tion liable for a disregard of its duty to remove 
such obstacles from its streets, when placed there 
by its own act or the act of its officers, than there 
is for making it answerable for its negligence in 
permitting Similar obstacles to remain when 
Placed in the street by other persons. The statu- 
tory duty is ministerial in its nature and manda- 
tory in terms, and was imposed for the benefit of 
those having occasion to use the streets, so that 
they might use them with safety, and not for the 
benefit of the corporation, and ample means for 
tg prompt and efficient performance are placed in 
the control of the corporation. While municipal 





legislation may be necessary in providing means 
and measures for the performance of the duty, as 
it is with respect to many strictly ministerial 
duties, its performance, or the omission to per- 
form it, is not the exercise of legislative or judi- 
cial power; nor is it discretionary. 

We are of opinion, therefore, that a municipal 
corporation should be held liahle for injuries 
caused by a dangerous defect or obstruction in a 
street or sidewalk, which it suffers to remain after 
reasonable notice of its existence, though it arose 
in the construction or alteration of the street or 
sidewalk in accordance with a plan adopted by 
the municipal authorities. We express no opin- 
ion in regard to the weight of the evidence. 
There was not a total lack of evidence tending to 
support the issues for the plaintiff, and its suffi- 
ciency is for the jury under proper instructions, 
and for.the lower court. Judgment affirmed. 

Shauck, J., dissents. 


Notrre.—Very Recent Cases onthe Subject of the 
Duties and Liabilities of Municipal Corporations in 
General for Defects in Public Ways.—In the absence 
of a provision to the contrary inthe statute under 
which it was incorporated, a city is liable for injuries 
resulting from the defective condition of its streets, 
where, by such statute, it is given control of its streets. 
Saylor v. City of Montesano (Wash.), 39 Pac. Rep. 653. 
The fact that 3 How. St. sec. 1446d, makes it the duty 
of cities to keep their streets in repair, so that they 
may be reasonably safe, etc., does not give every per- 
sor injured by failure to perform such duty a right to 
maintain an action for the injury. Roberts v. City of 
Detroit (Mich.), 60 N. W. Rep. 450. A city cannot re- 
lieve itself from liability resulting from defective side- 
walk by passing an ordinance which does not require 
the sidewalk to be kept inasafe condition. City of 
Belton v. Turner (Tex. Civ. App.), 27S. W. Rep. 831. 
Though its charter does not in terms impose on it the 
duty of keeping streets and bridges within the corpo- 
rate limits in repair, where acity has power to im- 
pose taxes for the support of the city and for other pur- 
poses, and it has assumed control over the streets and 
bridges, and has negligently constructed, 01 failed to 
keep in repair, a bridge, whereby the traveler sus- 
tains persona) injuries, the city is liable therefor. City 
of Greensborough v. McGibbony, 93 Ga. 672, 29S. E. 
Rep. 87. The laying out, repair, and control of streets 
by achartered municipal corporation are municipal 
and ministerial duties, for a breach of which the cor- 
poration is liable. Sutton v. City of Snohomish 
(Wash.), 39 Pac. Rep. 278. There is no common-law 
liability of municipal corporations for injuries caused 
by neglect to repair highways or sidewalks. Roberts 
v. City of Detroit (Mich.), 60 N. W. Rep. 450. The 
charter of the city of Birmingham (Acts 1890 91, p. 
183, sec. 21, subd. 11), authorizes the city to establish 
streets, control the paving and sidewalks, and provides 
that it ‘shall not be liable for a failure to exercise this 
power.” Section 35 authorizes it to pass any ordi- 
nance necessary to improve the city highways ‘‘as 
aforesaid,” etc., and provides that it ‘‘shall not be lia- 
ble for failure by the board to exercise these and other 
powers in respect to streets, avenues, alleys and side- 
walks.” Held, that the city was not exempted from 
responsibility for failure to keep in repair a sidewalk 
established and putin proper condition by it. City of 
Birmingham v. Starr (Ala.), 20 South. Rep. 424. The 
fact that one who was injured by falling into a hole in 
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the street of a city was entirely without fault did not 
entitle him to recover of the city, unless the city was 
negligent in regard to the condition of the street. City 
of Columbus v. Ogletree, 96 Ga. 177, 22 S. E. Rep. 709. 
A child four years old is not deprived of his remedy 
against the city for injuries caused by a defective side- 
walk on a public street because his uncle in whose 
house the child was temporarily staying on the day of 
the accident, built the defective walk. McVee v. City 
of Watertown, 92 Hun, 306, 36 N. Y. 8S. 870. The duty 
of acity to keepits sidewalks in areasonably safe 
condition is not affected by the fact that third persons 
have placed obstructions thereon, ifithe city has 
knowledge of such obstructions, or by the exercise of 
due diligence could have known of the same. Caton 
v. City of Sedalia, 62 Mo. App. 227,1 Mo. App. Rep. 
528. Where arailway company, under authority from 
the city, raises the grade of astreet so asto leavea 
dangerous pit, which is left unguarded by fence or 
light, the city will be liable to a traveler injured 
thereby without fault on his part. McCarroll v. Kan- 
sas City,2 Mo. App. Rep. 993. Railroad companies 
having permission from a city to lay tracks in a street 
so constructed them as to obstruct the drainage, by 
which water was forced onto a lot abutting on the 
street, flooding the cellar of the dwelling thereon. 
Held, that the obstruction constituted a nuisance, for 
which the city, after being notified, and refusing to 
act, was liable from the time notice was given. City 
of Zanesville v. Fannan (Ohio Sup.), 42 N. E. Rep. 703. 
Where one digs a ditch in a borough street without 
the permit from the street commissioner required by 
ordinance, the borough, having actual or constructive 
notice of the unsafe condition of the street, caused by 
the work, is liable for an injury to a traveler, caused 
thereby. Boyle v. Borough of Hazleton (Pa. Sup.), 171 
Pa. St. 167, 33 Atl. Rep. 142. Inan action against a 
borough for injuries caused by the deposit in the street 
ofearth and rubbish removed in bringing the side- 
walk to the level of the street, it was proper to charge 
that, as the borough the year before had cut down the 
grade of the street to the depth of several feet, it must 
have been known to the authorities that the sidewalks 
would be cut down to a grade to conform to the street, 
and that it was therefore their duty tosee that by 
such work the street was not rendered dangerous, and 
not unnecessarily obstructed. Frazier v. Borough of 
Butler, 172 Pa. St. 407, 38 W. N. C. 83, 33 Atl. Rep. 691- 
Where a city, by its charter, is required to keep its 
sidewalks in repair, and is authorized to levy a tax of 
a certain per cent. for municipal purposes, it is no de- 
fense to an action for personal injuries resulting from 
a defective walk merely to allege that it had exhausted 
its means for the care of streets. Lord v. City of 
Mobile (Ala.), 21 South. Rep. 366. A city which holds 
the fee of its streets is not relieved of the duty to prop- 
erly construct and repair the sidewalk in front of the 
Post-office because the federal government owns the 
lots and building thereon, and constructed a sidewalk, 
and the legislature ceded to the United States juris- 
diction over such lots. City of Denver v. Hickey 
(Colo. App.), 47 Pac. Rep. 908. When private parties 
construct a sidewalk within the limits of a highway, 
which has the character and general appearance of a 
public walk, so that thereby the public is justified in 
believing that they are invited to walk upon it asa part 
ofthe public way, and it is thus used for a series of 
years by the public, the town will be liable for defects 
in it the same as if the town had constructed it in the 
first place. Hutchings v. Inhabitants of Sullivan (Me.), 
37 Atl. Rep. 883. A city is under no obligation to light 
its streets, where they are safe for travel the whole 





width, unless the duty to do so is imposed by its 
charter. McHugh v. City of St. Paul (Minn.), 70N, 
W. Rep. 5. A city must exercise reasonable care and 
diligence in keeping a street in a safe condition for 
travel, though the street is not frequently used by 
the public. City of South Omaha v. Powell (Neb,), 
70 N. W. Rep. 391. A city cannot absolve itself from 
its duty to keep its streets in a safe condition for pub. 
lic travel by delegating the duty to a third person, 
who is doing a public work under a contract with it 
which expressly provides for the protection of the 
public by the contractor. Scanlan v. City of Water. 
town (Sup.), 43 N. Y. S. 618,14 App. Div. 1. A mu- 
nicipal corporation is liable in damages to parties in- 
jured through its negligence in failing to keep its 
streets in proper repair, though no special statute 
authorizes an action for such cause. City of Jackson- 
ville v. Smith (C. C. A.), 24 C. C. A. 97, 78 Fed. Rep, 
292. The adoption by municipal officers of plans for 
the construction of a sidewalk is the exercise ofa 
governmental duty, quasi-judicial in character; and 
where the plan adopted is permissible in itself, and is 
not so defective as soon to require repairs to make 
the way safe for travel, there can be no recovery be- 
cause of defects therein, under Gen. St., sec. 2673, pro- 
viding that any person injured in person or property 
by means of a defective road may recover damages 
from the party bound to keep it in repair. Hoyty. 
City of Danbury, 69 Conn. 341, 37 Atl. Rep. 1051. A 
city may be liable for defects in a street which it has 
laid out and invited the public to use, notwithstand- 
ing illegality in the proceedings tu open it. Taakev. 
City of Seattle (Wash.), 16 Wash. 90, 47 Pac. Rep. 220. 
Charter provisions requiring abutting proverty own- 
ers to keep sidewalks in repair, and making them 
primarily liable for negligence therein, are for the 
protection of the city, not the traveler, and do not re- 
lieve the municipality of its duty to provide safe 
thoroughfares, nor release it from liability for dam- 
ages for failure to perform the same. Webster v. 
City of Beaver Dam, 84 Fed. Rep. 280. Though Act 
1887, annexing territory to the city of Columbus, pro- 
vided that for 20 years such sums only as might arise 
from taxes assessed in that territory should be ex- 
pended in the maintenance and improvement thereof, 
unless, in the discretion of the mayor and council, it 
should be desired to expend a greater amount, the 
city is liable for an injury caused by the unsafe con- 
dition of the streets in said annexed district, and is 
not relieved by the fact that the taxes assessed therein 
were insufficient to keep the streets in proper repait. 
City of Columbus v. Ogletree, 29 S. E. Rep. 749. The 
obligation of 4 city to keep sidewalks within its limits 
in a reasonably safe condition is not affected by the 
location or extent of the use of such sidewalk. City 
of Decatur v. Besten, 169 Ill. 340, 48 N. E. Rep. 186. 
Where a city had notice that a raised sidewalk ended 
abruptly several feet from the ground, and that the 
public used a loose plank as a means of descent, it 
was bound to see that such means was safe, and was 
liable to one injured by a fall from the plank, though 
it had not put the plank in place, and had not under- 
taken to furnish any means of descent. Hogan v. City 
of Chicago, 168 Ill. 551, 48 N. E. Rep. 210. A city is 
only required to use reasonable care to keep its streets 
in safe condition for travel, and an instruction impos 
ing upon it the absolute duty of keeping its streets i 
safe condition is improper. City of Rock Island ¥. 
Drost, 71 Ill. App. 613. Where a city brought a cer 
tain highway within its corporate limits by annex 
tion of the territory through which it passes, it be 
came bound to keep it in a reasonably safe condition 
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for travel, whether such highway was laid out and 
opened by the county commissioners, or had become 
such by user. City of Frankfort v. Coleman, 49 N. E. 
Rep. 474. The liability of an incorporated town for 
defects in its sidewalks is not, as a matter of law, 
dependent on the number of its inhabitants. Graham 
y. Town of Oxford, 75 N. W. Rep. 473. A municipal 
corporation which has never accepted, either ex- 
pressly or by implication, the dedication of a street, 
is not liable for injuries to animals from the main- 
tenance of a barbed-wireffence on the ground thus 
dedicated. Cochran v. Town of Shepherdsville, 43 S. 
W. Rep. 250. Pub. Acts 1887, No. 264, fixing the lia- 
bility of cities for injuries to}{persons and property on 
the public highway, is not applicable to injuries to 
abutting land from the condition of the highway. 
Tatman v. City of Benton Harbor, 74 N. W. Rep. 187. 
A city which grants a franchise to a street railway 
company under authority from the State is not liable 
for damages to an abutting owner, resulting from acts 
of negligence by the company while erecting its plant. 
Tatman v. City of Benton Harbor, 74 N. W. Rep. 187. 
Because of the special powers and control over streets 
conferred upon municipal corporations, coupled with 
power to tax for opening, improving, and maintain- 
ing them, they are liable for personal injuries caused 
by negligence in permitting a street to be left in an 
unsafe condition, in the absence of an express statu- 
tory provision imposing such liability. City of 
Guthrie v. Swan, 51 Pac. Rep. 562. Municipalities 
are not bound to the same degree of care on an alley 
as on its streets, unless by its use it has in fact be- 
eome a public street. Musick v. Borough of Latrobe, 
184 Pa. St. 375, 42 W. N. C. 209, 39 Atl. Rep. 226. A 
municipality is bound to exercise careful supervision 
ofelectric wires over its streets, and is liable for in- 
juries resulting from neglect of such duty, not- 
withstanding the liabilityjjof the owner. Mooney 
v. Borough of Luzerne, 186 Pa. St. 161, 42 W. 
N. C. 279, 40 Atl. Rep. 311. A city organized under 
Rey. St. 1895, art. 419, which confers upon it exclu- 
sive contro] and power over its streets and authority 
toabate and remove encroachments or obstructions 
thereon, is not liable for damages occasioned by the 
negligent operation of a water station {erected in its 
streets without authority, whereby plaintiff’s build- 
ing was injured by the waste water running there- 
from, although its officials were aware ofthe damages 
being done thereby. City of Greenville v. Britton, 
458. W. Rep. 970. In an action for injuries from de- 
fectsin astreet itis errorto charge that a city is 
bound to keep its streets in a reasonably safe condi- 
tion “throughout all their length and breadth,” the 
tule being that it is required to keep in reasonable re- 
pair only the traveled portions of the streets. Rhyner 
vy. City of Menasha, 73 N. W. Rep. 41. A city is not 
liable for a defective highway outside the State, 
though it constructed it under an act of the other 
State giving it the right to do so, and declaring it lia- 
ble for damages from improper construction and re- 
pair; its acts in this regard being ultra vires. Becker 
¥. City of La Crosse, 75 N. W. Rep. 84. 











CORRESPONDENCE. 
A QUESTION OF PARLIAMENTARY LAW. 
To the Editor of the Central Law Journal: 

A bill passed the house in which it originated, and 
Was amended in the other house. Upon its return to 
the first house a motion to non concur was lost. The 
Presiding officer decided that the amendment was 











thereby concurred in, and the minutes recite that the 
amendments were concurred in. Is the defeat ofa 
motion to non concur equivalent to a concurrence? 
Kindly cite authorities. LEx. 


BUILDING AND LOAN ASSOCIATIONS. 
To the Editor of the Central Law Journal: 

I do not know whether you purport to make your 
notes to leading cases exhaustive in respect to cita- 
tions on propositions of law advanced; but in the note 
to Hale v. Cairns, in your issue of Feb. 24th, I find 
the statement that one who has borrowed money from 
a building association cannot, when sued for recovery 
of the same, set up the defense that the loan was made 
in violation of a statute prohibiting loans to persons 
other than those who have been members for a stated 
period. But one case is cited to support this proposi- 
tion. In Poock v. Lafayette Bldg. Assn., 71 Ind. 357, 
it is held that where an association loaned money to 
one not astockholder at all, the borrower cannot, 
when sued for the debt, set up the statute prohibiting 
loans to non-stockholders. This is a cognate proposi- 
tion, if not essentially the same. 

As bearing on the question of set-off, also discussed 
in said note, I would call your attention to the case of 
Huter, Intervening Petitioner, v. The Union Trust 
Co., Receiver, decided Nov. 29, 1898, Indiana Supreme 
Court, 51 N. E. Rep. 1071, issue of Dec. 16, 1898, No. 21. 
This case holds that where a life insurance company 
attempted to do business on the building association 
plan, and made loans accordingly, all payments made 
by a borrower are to be credited directly on his mort- 
gage; which is not the rule in building associations in 
most States, as in such cases the right of set-off is gen- 
erally denied. Having been of counsel in this case 
your note naturally interested me very much; and I 
offer these remarks notin spirit of criticism, but be- 
cause [ take it your editors will also be interested in 
other cases on the points discussed. 

Indianapolis, Ind. DUANE H. BOWLEs. 
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HUMORS OF THE LAW. 


Custom House Officer: “Open your trunk. Have 
you anything but personal property?’’ 

Distinguished Lawyer: ‘‘What do you call persona) 
property?” 

**Don’t you know what personal property is?” 

‘*Well, there’s no real estate in it.” 
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1. ACCORD AND SATISFACTION—Evidence.—A plea of 
accord and satisfaction may be supported by parol evi- 
dence that promissory notes were delivered and ac- 
cepted in settlement, without producing such notes or 
accounting for their non-production. It is error, how- 
ever, to allow the witness in such a case to go into the 
contents of the notes by testifying to the amount for 
which they were given.—A. P. BRANTLEY CO. v. LEE, 
Ga., 328. E. Rep. 101. 


2. ADMINISTRATION—Accounting.—The fact that an 
administrator kept the funds of the estate on deposit 
in a bank managed by his brother, who was surety on 
his bond, and that such funds were used by the bank 
as the funds of other depositors, does not show that he 
embezzled the funds, so as to justify charging him with 
compound interest.—IN RE SARMENT’S ESTATE, Cal., 55 
Pac. Rep. 1015. 


3. ADMINISTRATION—Executors and Administrators— 
Claim for Board.—One who invites and receives an- 
other into his bome, and treats him as a member of the 
family, not charging or intending to charge for such 
services, cannot, after the death of such person, re- 
cover against his estate therefor.—FRAILEY’S ADMR. V. 
THOMPSON, Ky., 498. W. Rep. 13. 


4. ADMINISTRATION—Sales by Executors—Objection 
by Heirs.—The action of the heirs to set aside the sale 
by the executor, if the grounds exist, is not suspended 
because of the will of the deceased the heirs attack as 
void.—SUCCESSION OF MCDERMOTT, La., 24 South. Rep. 
787. 


5. ADMINISTRATION—Subjection of Lands by Creditor. 
—Under the laws of Florida, the lands of a decedent 
are assets in the hands of his administrator or execv- 
tor for the payment of debts,and remain subject to 
such liability so long as there are debts of the estate 
unpaid and enforceable. The statute also gives cred- 
itors of an estate a remedy by action against the ad- 








ministrator, and the sale of lands under a judgment go 
obtained. Held that, in the absence of a statute pro. 
viding for the recording of judgments in other coup. 
ties. one obtaining title to lands shown by the abstract 
of title obtained to have been acquired by the grantor, 
by descent, from an ancestor who resided at the time 
of his death in another county of the State, was charge. 
able with notice of an unsatisfied judgment against the 
administrator in such county, and that the adminis. 
tration had not been closed, and took the lands subject 
to their liability to sale thereunder.—FLORIDA Morte, 
& Inv. Uo. Vv. FINLAYSON, U.S.C. C. of App., Fifth Oir. 
cuit, 91 Fed. Rep. 13. 


6. ADVERSE POSSESSION — Presumption.—Where a 
mortgagee has held possession of the mortgaged land 
for more than 40 years, the presumption is that his pos. 
session during alithat time has been adverse; no ac. 
tion being brought by the heirs of the mortgagor to re. 
cover the land until more than 15 years after the 
mortgagor's death, and the petition in an action filed 
by the mortgagor to recover the land, which was dis. 
missed before answer, showing that the possession 
was then adverse.—TIBBS V. REED, Ky., 49 S. W. Rep. 6, 


7. APPEAL AND ERROR—Death of Party.—Death ofa 
party pending appeal does not abate the appeal, not. 
withstanding no application for a,substitution was 
made within a year, as required by Oode Civ. Proc. § 
38, the statute not applying where death occurs after 
appeal has been perfected.—LONG Vv. THOMPSON, Oreg,, 
55 Pac. Rep. 978. 


8. ASSIGNMENT FOR CREDITORS—Validity.—An assign- 
ment for creditors transferred a brick building, de 
scribed as the house in which assignors conducteda 
general merchandise business, and also all the goods 
ofevery description then contained therein, and all 
fixtures and apparatus used in carrying it on, together 
with all the appurtenances thereto belonging. Held 
not to include notes and accounts belonging to as- 
signors not in the building at the time of the assign- 
ment.—TaliT v. CaREY, I. T., 498. W. Rep. 50. 


9. ATTACHMENT—Bond—Damages.—Exemplary dam- 
ages cannot be recovered for wrongful attachment 
whetfe the complaint fails to state that it was sued out 
without the existence of any statutory ground there 
for, and without probable cause.—HAMILTON V. Max- 
WELL, Ala., 24 South. Rep. 769. 


10. ATTACHMENT— Debt FraudulentlyGo1 ~avted.—An 
action by the surety in a fidelity bond against the prin- 
cipal to recover the amount paid by che plaintiff on 
account of an embezzlement by defendant from the 
obligee is based upon an implied contract to repay 
such amount, and the debt is not one ‘‘fraudulently 
contracted,” withip the meaning of the attachment 
statute of Missouri.—AMERICAN SURETY CO. OF NEW 
YorK V. Haynes, U. 8. C. C., E. D. (Mo.), 91 Fed. Rep. #. 

11. ATTACHMENT—Intervening Claimants—Evidence. 
—On atrial of aright of property between a seller of 
goods on credit and the buyer’s attachment creditors, 
a statement by the buyer of his financial condition is 
inadmissible without proof as to when it was made.— 
MCKENZIE V. ROTHSCHILD, Ala., 24 South. Rep. 716. 

12. ATTORNEY AND CLIENT—Autbority of Attorney— 
Settlement of Claim.—Without special authority, a0 
attorney cannot accept anything in discharge of his 
client’s claim but the full amount thereofincash, And 
where a plaintiff introduces evidence which makes out 
a prima facie case in his favor for the full amount for 
which he sues, proof by the defendant, in support of & 
plea filed by him that he has paid to the attorney of 
record for the plaintiff asum less than the amount sued 
for, as a full settlement of the plaintiff's demand 
against him, raises no presumption that the attorney 
was authorized by the plaintiff to make sucha settle 
ment. Consequently, under such circumstances, the 
burden is upon the defendant to show the authority of 
the plaintiff's attorney to make the settlement which 
he sets up as a satisfaction of the plaintiff’s claim.— 
KalIsER V. HANCOCK, Ga., 32S. E. Rep. 123. 
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13. BANKRUPTCY—Priority—Wages of Labor.—Bank- 
ruptcy Act 1898, § 64b, cl. 4, giving priority of payment 
out of bankrupt estates to “wages due to workmen, 
clerks or servants which have been earned within 
three months before the date of the commencement of 
proceedings, not to exceed $300 to each claimant,” is 
not enlarged by the following clause, which accords 
priority of payment to ‘*debts owing to any person 
who by the laws of the States or the United States is 
entitled to priority,’ but the latter clause is to be con- 
strued as applying to debts other than those specified 
in the preceding clauses. Consequently, wages of 
laborers earned more than three months before the 
commencement of proceedings are not entitled to 
priority, although the laws of the particular State may 
grant priority to such Claims without any limitation as 
tothe time of their accrual.—IN RE ROUSE, HAZARD & 
Oo., U. S. OC. C. of App., Seventh Circuit, 91 Fed. 
hep. 96. 

14. BANKRUPTCY — Provable Debts — Preference.— 
Where, under a general assignment made by a debtor 
more than a year before the commencement of pro- 
ceedings in bankruptcy, a creditor, therein preferred, 
has received a partial payment of his claim, he is not 
required, before being admitted to prove his debt in 
the bankruptcy proceedings and vote in the election 
of a trustee, torefund to the estate of the bankrupt the 
amount so received. The claim is provable for the 
balance remaining unpaid.—IN RE FOLB, U.S. D.C., 
E. D. (N. Car.), 91 Fed. Rep. 107. 


15, BANKRUPTCY—Referees—Disqualification by Inter- 
est.—Under Bankruptcy Act 1898, § 39, providing that 
“referees shall not act in cases in which they are di- 
rectly or indirectly interested,” a referee is not dis- 
qualified by interest from acting in a particular case 
because he owes a debt to the bankrupt. The interest 
which will disqualify is an interest either in the pro- 
ceedings in bankruptcy or in the estate of the bank- 
rapt. But the judge, on being apprised of the fact that 
the referee is a debtor of the bankrupt, may, in his dis- 
cretion, revoke the order of reference, and send the 
case to another referee.—BrRay V. COBB, U.S. D. C., E. 
D.(N. Car.), 91 Fed. Rep. 102. 


16. BILLS AND NOTES —Consideration—Parol Evidence, 
~Although a promissory note appears, from a recital 
therein, to have been given for a particular considera- 
tion, in the trial of an action between the maker and 
payee thereof, parol evidence is admissible to show a 
different consideration:—BURKE V. NAPIER, Ga., 328. 
E. Rep. 134. 


1]. BILLS AND NOTES—Liability of Guarantor.—Where 
defendant wrote to plaintiff bank making inquiry as to 
rates of discount, and saying, ‘‘If the rate is satisfac- 
tory, we will be pleased to open an account with you,” 
to which plaintiff replied fixing the rate, and naming 
the amount that it was willing to carry, a subsequent 
letter from defendant stating that ‘‘we accept your 
proposition,” and adding that “the paper that we may 
discount with you that may be returned unpaid we de- 
sire charged to our account, and should same not cover 
tat the time, wire us immediately, and we will cover 
it by wire or New York draft,as you may desire,” 
formed a part of the contract, and the letters, taken 
together, amount to a guaranty of payment, and not 
merely a guaranty of solvency of the acceptors and 
payors.—M. V. MONARCH Co. V. FIRST NAT. BANK OF 
TERRE HAUTE, IND., Ky., 498. W. Rep. 32. 

18. BILLS AND NOTES—Rigbts of Transferee—Paper 
Held as Collateral.—A transferee of accommodation 
Paper as collateral security for an antecedent debt is a 
holder for value.—MURPHY V. GUMABR, Colo., 55 Pac. 
Rep. 951. 

19. BUILDING AND LOAN ASSOCIATIONS.—Where the 
borrower subscribes for shares in a loan association 
Merely to obtain a loan, and is required to make 
Monthly payments upon such shares, and by the terms 
of the contract the ‘‘maturity of the shares” extin- 
guishes the debt and cancels the stock, the borrower 
isa stockholder in fiction, and not in fact and the act- 





ual relation between the parties is only that of creditor 
and debtor.—FIDELITY Sav. ASSN. v. SHEA, Idaho, 55- 
Pac. Rep. 1022. 

20. BUILDING AND LOAN ASSOCIATIONS — Mortgages— 
Place of Contract.—A bond and mortgage on lands in 
the State, executed in fuvor of a building and loan as- 
sociation of another State by a member thereof, are 
contracts made, and to be performed in such other 
State.—MANHATTAN & S. Sav. & LOAN ASSN. OF NEW 
YORK Vv. MASSARELLI, N. J., 42 Atl. Rep. 284. 


21. BUILDING AND LOAN ASSOCIATIONS — Stock.—The 
failure of a foreign building and loan association to 
file its charter as required by statute does not affect the 
validity of a subscription to stock made before the 
statute was passed.—BEARDEN V. PEOPLE’sS BLDG., L. 
& Sav. ASSN., Tenn., 498. W. Rep. 64. 


22. CARRIERS — Duties and Obligations — Remedy by 
Mandamus.—When acorporation undertakes to oper- 
ate a railroad franchise, it assumes all the duties and 
obligations which spring by law from the character of 
its business, and from the customs incidental to it. It 
tenders a continuing offer to the general public that it 
will perform these duties, for the benefit of each and 
every one of them, when demanded at its hands. When 
any member of the public makes a demand upon it un- 
der such general offer, there immediately results a 
civil obligation on the part of the company in favor of 
the party making the demand, enforceable in the name 
of such party, through the usual remedies by which 
contracts are enforced. The party seeking the en- 
forcement of the obligation by mandamus cannot be 
driven by the corporation to an action for damages, 
nor can it, by the payment of money, leave unper- 
formed its specific affirmative legal duty.—CUMBER- 
LAND TELEPHONE & TELEGRAPH CO. V. MORGAN'S L. &. 
T. R. Co., La., 24 South. Rep. 803. 


23. CARRIERS — Failure to Deliver Goods.—Plaintiff, 
to recover of acarrier for failure to deliver goods, 
need not show that a bill of lading was issued, if the 
delivery of the goods for shipment is shown.—ALABAMA 
MIDLAND Ry. Co. V. DARBY, Ala., 24 South. Rep. 713. 

24. CARRIERS — Liability as Warehousemen.—A rail- 
road company, as warehouseman, is not liable to the 
owner of goods for a destruction of the same occa- 
sioned by fire resulting from the negligence of its em- 
ployee, who was an independent contractor, was ex- 
ercising an independent business, and was not subject 
to the immediate direction and control of the em- 
ployer.—BRUNSWICK GROCERY CO. V. BRUNSWICK & W. 
R. Co., Ga., 82 N. E. Rep. 92. 

25. CARRIERS—Live Stock—Contracts.—Where a ver- 
bal contract for the shipment of horses toa certain 
point for a specified sum was made several days before 
the shipment, a subsequent written contract signed by 
the consignor, and limiting the liability of the shipper 
to its own line, is without consideration; and it need 
not be shown thatthe written contract was entered 
into by the censignor through fraud, mistake, or 
duress.—SAN ANTONIO & A. P. Ry. Co. Vv. WRIGHT, Tex., 
498. W. Rep. 147. 

26. CARRIERS OF GOODS — Pleading.—A complaint al- 
leging that defendant was engaged in shipping cattle, 
and kept pens for receiving cattle for shipment over 
its road, and, with its knowledge, consent, and direc- 
tion, plaintiff, with due care, caused to be placed in 
the yards certain cattle to be shipped over defendant’s 
road, but it had so negligently constructed its pens 
that they were insufficient, and the cattle escaped, 
without plaintiff's fault, is for a tort.—MissouRl, K. & 
T. Ry. Co. v. BYRNE, I. T., 498. W. Rep. 41. 

27. CONTRACTS — Damages.—The fact that one con- 
tracting to do acertain thing would have made no 
profit out of it does not prevent his recovering for the 
expense and loss of time incurred by reason of a breach 
by the other party.—LETOT Vv. EDENS, Tex.,49 8S. W. 
Rep. 109. 

28. CONTRACTS — Modification by Parol.—A written 
contract may be modified by a parol agreement, un 
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1. ACCORD AND SATISFACTION—Evidence.—A plea of 
accord and satisfaction may be supported by parol evi- 
dence that promissory notes were delivered and ac- 
cepted in settlement, without producing such notes or 
accounting for their non-production. It is error, how- 
ever, to allow the witness in such a case to go into the 
contents of the notes by testifying to the amount for 
which they were given.—A. P. BRANTLEY CO. v. LEE, 
Ga., 32S. E. Rep. 101. 


2. ADMINISTRATION—Accounting.—The fact that an 
administrator kept the funds of the estate on deposit 
in a bank managed by his brother, who was surety on 
his bond, and that such funds were used by the bank 
as the funds of other depositors, does not show that he 
embezzled the funds, so as to justify charging him with 
compound interest.—IN RE SARMENT’S ESTATE, Cal., 55 
Pac. Rep. 1015. 


3. ADMINISTRATION—Executors and Administrators— 
Claim for Board.—One who invites and receives an- 
other into his bome, and treats him as a member of the 
family, not charging or intending to charge for such 
services, cannot, after the death of such person, re- 
cover against his estate therefor.—FRAILEY’S ADMR. V. 
THOMPSON, Ky., 498. W. Rep. 13. 


4. ADMINISTRATION—Sales by Executors—Objection 
by Heirs.—The action of the heirs to set aside the sale 
by the executor, if the grounds exist, is not suspended 
because of the will of the deceased the heirs attack as 
void.—SUCCESSION OF MCDERMOTT, La., 24 South. Rep. 
787. 


5. ADMINISTRATION—Subjection of Lands by Creditor. 
—Under the laws of Florida, the lands of a decedent 
are assets in the hands of his admiristrator or execv- 
tor for the payment of debts, and remain subject to 
such liability so long asthere are debts of the estate 
unpaid and enforceable. The statute also gives cred- 
itors of an estate a remedy by action against the ad- 








ministrator, and the sale of lands under a judgment go 
obtained. Held that, in the absence of a statute pro. 
viding for the recording of judgments in other coup. 
ties. one obtaining title to lands shown by the abstract 
of title obtained to have been acquired by the grantor, 
by descent, from an ancestor who resided at the time 
of his death in another county of the State, was charge. 
able with notice of an unsatisfied judgment against the 
administrator in such county, and that the adminis. 
tration had not been closed, and took the lands subject 
to their liability to sale thereunder.—FLORIDA Morte, 
& Inv. Co. Vv. FINLayson, U.S.C. C. of App., Fifth Oir. 
cuit, 91 Fed. Rep. 13. 


6. ADVERSE POSSESSION — Presumption.—Where a 
mortgagee has held possession of the mortgaged land 
for more than 40 years, the presumption is that his pos. 
session during ali that time has been adverse; no ae. 
tion being brought by the heirs of the mortgagor to re. 
cover the land until more than 15 years after the 
mortgagor's death, and the petition in an action filed 
by the mortgagor to recover the land, which was dis- 
missed before answer, showing that the possession 
was then adverse.—TIBBS V. REED, Ky., 49 S. W. Rep. 6, 


7. APPEAL AND ERROR—Death of Party.—Death ofa 
party pending appeal does not abate the appeal, not. 
withstanding no application for a.substitution was 
made within a year, as required by Code Civ. Proc.§ 
38, the statute not applying where death occurs after 
appeal has been perfected.—LONG Vv. THOMPSON, Oreg,, 
55 Pac. Rep. 978. 


8. ASSIGNMENT FOR CREDITORS—Validity.—An assign- 
ment for creditors transferred a brick building, de- 
scribed as the house in which assignors conducteda 
general merchandise business, and also all the goods 
of every description then contained therein, and all 
fixtures and apparatus used in carrying it on, together 
with all the appurtenances thereto belonging. Held 
not to include notes and accounts belonging to as- 
signors not in the building at the time of the assign 
ment.—TAIT Vv. CAREY, I. T., 49S. W. Rep. 50. 


9. ATTACHMENT—Bond—Damages.—Kxemplary dam- 
ages cannot be recovered for wrongful attachment 
whete the complaint fails to state that it was sued out 
without the existence of any statutory ground there 
for, and without probable cause.—HAMILTON V. MaX- 
WELL, Ala., 24 South. Rep. 769. 


10. ATTACHMENT— Debt Fraudulently Contracted.—An 
action by tha surety in a fidelity bond against the pria- 
cipal to recover the amount paid by the plaintiff on 
account of an embezzlement by defendant from the 
obligee is based upon an implied contract to repay 
such amount, and the debt is not one ‘‘fraudulently 
contracted,” withip the meaning of the attachment 
statute of Missouri.—AMERICAN SURETY CO. OF NEW 
YorK V. Haynes, U. 8. C. C., E. D. (Mo.), 91 Fed. Rep. %. 

11. ATTACHMENT—Intervening Claimants—Evidence. 
—On atrial of aright of property between a seller of 
goods on credit and the buyer’s attachment creditors, 
a statement by the buyer of his financial condition is 
inadmissible without proof as to when it was made.— 
McKENZIE V. ROTHSCHILD, Ala., 24 South. Rep. 716. 

12. ATTORNEY AND CLIENT—Authbority of Attorney— 
Settlement of Claim.—Without special authority, a0 
attorney cannot accept anything in discharge of bis 
client’s claim but the full amount thereof incash. And 
where a plaintiff introduces evidence which makes out 
a prima facie case in his favor for the full amount for 
which he sues, proof by the defendant, in support ofa 
plea filed by him that he has paid to the attorney of 
record for the plaintiff asum less than the amount sued 
for, as a full settlement of the plaintiff's demand 
against him, raises no presumption that the attorney 
was authorized by the plaintiff to make such.a settle 
ment. Consequently, under such circumstances, the 
burden is upon the defendant to show the authority of 
the plaintiff's attorney to make the settlement which 
he sets up as a satisfaction of the plaintiff's claim.— 
KaIsER V. HANCOCK, Ga., 32S. E. Rep. 123. 
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18. BANKRUPTCY—Priority—Wages of Labor.—Bank- 
ruptey Act 1898, § 64b, cl. 4, giving priority of payment 
out of bankrupt estates to “wages due to workmen, 
clerks or servants which have been earned within 
three months before the date of the commencement of 
proceedings, not to exceed $300 to each claimant,” is 
not enlarged by the following clause, which accords 
priority of payment to ‘*debts owing to any person 
who by the laws of the States or the United States is 
entitled to priority,” but the latter clause is to be con- 
strued as applying to debts other than those specified 
in the preceding clauses. Consequently, wages of 
laborers earned more than three months before the 
commencement of proceedings are not entitled to 
priority, although the laws of the particular State may 
grant priority to such claims without any limitation as 
tothe time of their accrual.—IN RE ROUSE, HAZARD & 
0o., U. 8. C. C. of App., Seventh Circuit, 91 Fed. 
Rep. 96. 

14, BANKRUPTCY — Provable Debts — Preference.— 
Where, under a general assignment made by a debtor 
more than a year before the commencement of pro- 
ceedings in bankruptcy, a creditor, therein preferred, 
has received a partial payment of his claim, he is not 
required, before being admitted to prove his debt in 
the bankruptcy proceedings and vote in the election 
of a trustee, torefund to the estate of the bankrupt the 
amount so received. The claim is provable for the 
balance remaining unpaid.—IN RE FOLB,U.S.D.C., 
E. D. (N. Car.), 91 Fed. Rep. 107. 


15, BANKRUPTCY—Referees—Disqualification by Inter- 
est.—Under Bankruptcy Act 1898, § 39, providing that 
“referees shall not act in cases in which they are di- 
rectly or indirectly interested,” a referee is not dis- 
qualified by interest from acting in a particular case 
because he owes a debt tothe bankrupt. The interest 
which will disqualify is an interest either in the pro- 
ceedings in bankruptcy or in the estate of the bank- 
rapt. But the judge, on being apprised of the fact that 
the referee is a debtor of the bankrupt, may, in his dis- 
cretion, revoke the order of reference, and send the 
case to another referee.—BRaAyY V. COBB, U.S. D. C., E. 
D. (N. Car.), 91 Fed. Rep. 102. 


16. BILLS AND NOTES —Consideration—Parol Evidence. 
~—Although a promissory note appears, from a recital 
therein, to have been given for a particular considera- 
tion, in the trial of an action between the maker and 
payee thereof, parol evidence is admissible to show a 
different consideration:—BURKE V. NAPIER, Ga., 328. 
E. Rep. 134. 

17. BILLS AND NoTES—Liability of Guarantor.—Where 
defendant wrote to plaintiff bank making inquiry as to 
rates of discount, and saying, ‘‘If the rate is satisfac- 
tory, we will be pleased to open an account with you,” 
to which plaintiff replied fixing the rate, and naming 
the amount that it was willing to carry, a subsequent 
letter from defendant stating that ‘‘we accept your 
proposition,” and adding that “the paper that we may 
discount with you that may be returned unpaid we de- 
sire charged to our account, and should same not cover 
itatthe time, wire us immediately, and we will cover 
it by wire or New York draft,as you may desire,” 
formed a part of the contract, and the letters, taken 
together, amount to a guaranty of payment, and not 
merely a guaranty of solvency of the acceptors and 
payors.—M. V. MONARCH Co. v. FIRST NAT. BANK OF 
TERRE Havutx, IND., Ky., 49S. W. Rep. 32. 

18. BILLS AND NOTES—Rights of Transferee—Paper 
Held as Collateral.—A transferee of accommodation 
paper as collateral security for an antecedent debt is a 
holder for value.—MURPHY V. GUMAER, Colo., 55 Pac. 
Rep. 951. 

1. BUILDING AND LOAN ASSOCIATIONS.—Where the 
borrower subscribes for shares in a loan association 
merely to obtain a loan, and is required to make 
Monthly payments upon such shares, and by the terms 
of the contract the **maturity ofthe shares” extin- 
guishesthe debt and cancels the stock, the borrower 
i8 & stockholder in fiction, and not in fact and the act- 





ual relation between the parties is only that of creditor 
and debtor.—FIDELITY Sav. ASSN. v. SHEA, Idaho, 55- 
Pac. Rep. 1022. 

20. BUILDING AND LOAN ASSOCIATIONS — Mortgages— 
Place of Contract.—A bond and mortgage on lands in 
the State, executed in fuvor of a building and loan as- 
sociation of another State by a member thereof, are 
contracts made, and to be performed In such other 
State.—MANHATTAN & S. Sav. & LOAN ASSN. OF NEW 
YORK Vv. MASSARELLI, N. J., 42 Atl. Rep. 284. 


21. BUILDING AND LOAN ASSOCIATIONS =— Stock.—The 
failure of a foreign building and loan association to 
file its charter as required by statute does not affect the 
validity of a subscription to stock made before the 
statute was passed.—BEARDEN V. PEOPLE’sS BLDG., L. 
& Sav. Assn., Tenn., 498. W. Rep. 64. 


22. CARRIERS — Duties and Obligations — Remedy by 
Mandamus.—When acorporation undertakes to oper- 
ate a railroad franchise, it assumes all the duties and 
obligations which spring by law from the character of 
its business, and from the customs incidental to it. It 
tenders a continuing offer to the general public that it 
will perform these duties, for the benefit of each and 
every one of them, when demanded at its hands. When 
any member of the public makes a demand upon it un- 
der such general offer, there immediately results a 
civil obligation on the part of the company in favor of 
the party making the demand, enforceable in the name 
of such party, through the usual remedies by which 
contracts are enforced. The party seeking the en- 
forcement of the obligation by mandamus cannot be 
driven by the corporation to an action for damages, 
nor can it, by the payment of money, leave unper- 
formed its specific affirmative legal duty.—CUMBER- 
LAND TELEPHONE & TELEGRAPH CO. V. MORGAN'S L. & 
T. R. Co., La., 24 South. Rep. 803. 


23. CARRIERS — Failure to Deliver Goods.—Plaintiff, 
to recover of acarrier for failure to deliver goods, 
need not show that a bill of lading was issued, if the 
delivery of the goods for shipment is shown.—ALABAMA 
MIDLAND Ry. Co. V. DARBY, Ala., 24 South. Rep. 713. 

24. CARRIERS — Liability as Warehousemen.—A rail- 
road company, as warehouseman, is not liable to the 
owner of goods for a destruction of the same occa- 
sioned by fire resulting from the negligence of its em- 
ployee, who was an independent contractor, was ex- 
ercising an independent business, and was not subject 
to the immediate direction and control of the em- 
ployer.—BRUNSWICK GROCERY CO. V. BRUNSWICK & W. 
R. Co., Ga., 32 N. E. Rep. 92. 

25. CARRIERS—Live Stock—Contracts.—Where a ver- 
bal contract for the shipment of horses toa certain 
point for a specified sum was made several days before 
the shipment, a subsequent written contract signed by 
the consignor, and limiting the liability of the shipper 
to its own line, is without consideration; and it need 
not be shown thatthe written contract was entered 
into by the censignor through fraud, mistake, or 
duress.—SAN ANTONIO & A. P. Ry. Co. Vv. WRIGHT, Tex., 
49S. W. Rep. 147. 

26. CARRIERS OF GOODS — Pleading.—A complaint al- 
leging that defendant was engaged in shipping cattle, 
and kept pens for receiving cattle for shipment over 
its road, and, with its knowledge, consent, and direc- 
tion, plaintiff, with due care, caused to be placed in 
the yards certain cattle to be shipped over defendant’s 
road, but it had so negligently constructed its pens 
that they were insufficient, and the cattle escaped, 
without plaintiff's fault, is fora tort.—Missourl, K. & 
T. Ry. Co. v. BYRNE, I. T., 49S. W. Rep. 41. 

27. CONTRACTS — Damages.—The fact that one con- 
tracting to do acertain thing would have made no 
profit out of it does not prevent his recovering for the 
expense and loss of time incurred by reason of a breach 
by the other party.—LETOT Vv. EDENS, Tex.,49 S. W. 
Rep. 109. 

28. CONTRACTS — Modification by Parol.—A written 
contract may be modified by a parol agreement, un 
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less it is of the class required by statute to be in writ- 
ing.—PRESTWOOD V. ELDRIDGE, Ala., 24 South. Rep. 729. 

29. CONTRACTS—Parties—Undisclosed Principal.—An 
undisclosed principal may maintain an action in his 
own name on a contract made by his agent, subject to 
defenses existing against the agent.—BUCHANAN V. 
CLEVELAND LINSEED OIL Co.,U.8.C. C. of App., Sec- 
ond Circuit, 91 Fed. Tep. 88. 

30. CONTRACTS — Public Policy.—The court will not 
enforce a contract between plaintiff and defendant 
corporation whereby defendant agreed that, if plaint- 
iff would buy and keep in stock a general line of mer- 
chandise, defendant would accept all orders drawn on 
it by its employees, and pay plaintiff the gress sum of 
these orders at the end of each month, and would give 
plaintiff information regarding the amount its em- 
ployees had earned, and would try to influence them 
to give plaintiff their entire trade; the effect of such a 
contract being to nullify Const. § 244, providing that 
‘“‘all wage earners in this State employed in factories, 
mines, workshops or by corporations shall be paid for 
their labor in lawful money.”—HUDNALL Vv. WaTTSs 
STEEL & IRON SYNDICATE, Ky., 49 8. W. Rep. 21. 

31, ConTRACTS—Rescission—Mistake.—The negligent 
owission by a bidder for public work to take into con- 
sideration certain features of the work in making the 
estimates on which its bid was based does not consti- 
tute a mistake which will authorize a court of equity 
to release it from the contract created by the accept- 
ance of such bid.—MOFFETT, HODGKINS & CLARKE Co. 
v. CITY OF ROCHESTER, U.S. C. C., Second Circuit, 91 
Fed. Rep. 28. 

32, CORPORATION—Insolvent Corporations—Receivers 
—Franchise Tax.—A franchise tax imposed on an in- 
solvent corporation under P. L. 1892, p. 140, § 5, after 
the appointment of a receiver, is not an indebtedness 
entitled to share in the receiver's distribution, in view 
of corporation act (sections 74, 75, 83, 86), contemplat- 
ing that all indebtedness payable from such distriba- 
tion should exist when the insolvency is adjudicated. 
—CREWS V. UNITED STATES CAR Co., N. J., 42 Atl. Rep. 
272. 

33. CORPORATIONS—Service of Summons.—Under Civ. 
Code, § 51, providing that in an action against a private 
corporation the summons may be served in the county 
wherein the action is brought upon the defendant’s 
chief officer or agent who may be found therein; and 
section 732, subsec. 33, providing that the chief officer 
or agent of a corporation is (1) its president, (2) its 
vice-president, and so on down to its managing agent, 
—the sheriff’s return on a summons against the corpo- 
ration must at least show that the copy was delivered 
to a person who held one of the named offices, the 
statement that it was delivered ‘‘to Smith, who was 
the chief agent” of the corporation in the county, not 
being sufficient.—YOUNGSTOWN BRIDGE CO. V. WHITE’S 
ApMrR., Ky., 49 8. W. Rep. 36. 

34. CouNTIES—Interest.—A county is but an agent of 
the State, and therefore is not liable for interest under 
general provisions of astatute for payment of interest, 
but only where it contracts for interest, or is required 
by a statute to pay the same.—SETON Vv. HoyT, Oreg., 
55 Pac. Rep. 967. 

35. CRIMINAL EVIDENCE — Homicide—Confessions.— 
Under the statute forbidding proof of confessions made 
while under arrest without being warned, it was error 
to admit against accused, testifying circumstantially 
how a homicide occurred, an unwarned statement 
while in jail that he had no recollection of the hom- 
icide.—BAILEY V. STATE, Tex., 49S. W. Rep. 102. 

36. CRIMINAL Law — Assault with Intent to Kill—Evi- 
dence.—In a prosecution for assault with intent to 
murder, it is competent fora surgeon to testify that 
the blow inflicted on the assaulted party would have 
resulted in death but for a surgical operatioa.—HENRY 
v. STATE, Tex., 49S. W. Rep. 96. 

37. CRIMINAL Law — Convicted Prisoners Traveling 
through Another State.—Convicted prisoners in the 
custody ofan officer, en route to the penitentiary, are 





not fugitives from justice in another State through 
which it was necessary to take them, requiring extra- 
dition proceedings in that State in order to hold them 
under Const. U.S. art. 4,§2, providing thata person 
cbarged with crime, who shall flee from justice, and 
be found in another State, shall be delivered upon de- 
mand of the executive of the State from whichjhe fled. 
—IN RE MANEY, Wasb., 55 Pac. Rep. 930. 


38. CRIMINAL Law—Forgery—Iadictment.—Since the 
statute provides that one who utters a fictitious order 
for the payment of money, with intent to defraud any 
person, is guilty of the crime, an indictment alleging 
that defendant uttered such an order to J, with intent 
to defraud a certain company, is sufficient, without 
showing that J is connected with such company.—PE0- 
PLE V. ARLINGTON, Cal., 55 Pac. Rep. 1003. 


39. CRIMINAL Law—Former Acquittal — Intoxicating 
Liquors.—A former acquittal of the charge of retailing 
spirituous liquor without license is not a good plea in 
bar of a prosecution for keeping open a tippling house 
on the Sabbath day, although the evidence for the State 
be the same in both cases.—SMITH V. STATE, Ga., 32 8. 
E. Rep. 127. 

40. CRIMINAL Law—Homicide—Negligent Homicide. 
—Where a husband believes that his wife is trying to 
kill herself with a gun, he is not negligent in trying to 
take it from her, although the muzzle is pointed toward 
her at the time; and therefore, if she is killed in the 
scuffle, he is not entitled to an instruction on negligent 
homicide.—BLALOCK V. STATE, Tex., 49S. W. Rep. 100. 

41. CRIMINAL Law—Incest.—The defendant was found 
guilty of having committed the offense of incest witha 
daughter of his brother. The word “brother” includes 
a brother of the half blood, and his daughter was the 
niece of the defendant.—STaTE V. GUITON, La., 24 South. 
Rep. 784. 

42. CRIMINAL LAw—Incompetency of Juror.—The gen- 
eralrule that incompetency of a juror, arising from 
preadjudication of the case or other cause, is not avail- 
able to set aside the verdict, is subject to the qualifica- 
tion that the juror’s incompetency is discovered after 
the trial, and that he was interrogated as to his com- 
petency on the voir dire examination, and answered 
falsely.—STATE V. HARPER, La., 24 South. Rep. 796. 


43. CRIMINAL Law—Jury—Qualifications.—A deputy 
sheriff, who has formed an opinion as to defendant’s 
guilt, derived from statements of the sheriff and two 
other deputies who are witnesses in the case, is dis- 
qualified to sit as a juror, under Rev. Code Cr. Proc. 
1895, art. 673, subd. 13, providing that a juror forming 
an opinion from hearsay is not disqualified, ifjthe court 
is satisfied that he can render an impartial verdict.— 
KEATON V. STATE, Tex., 49S. W. Rep. 90. 

44. CRIMINAL LAw—Larceny.—A structure which is 
stationary, which is eight feet tall, covered with shin- 
gles, and inclosed witb wire, erected for the purpose 
of the safe-keeping of birds and fowls, is a house, with- 
in the meaning of our Code which defines the offense 
of larceny from the house; and there was no error in 
refusing to direct a verdict of not guilty on a trial for 
larceny from the house because the evidence did not 
establish that the structure so erected was a house.— 
WILLIAMS V. STATE, Ga., 32 S. E. Rep. 129. 

45. CRIMINAL LAw—Larceny of Gold Ore.—Under St. 
1871-72, p. 282, making the stealing of gold ore, whether 
severed from the earth or not, by the party charged, &@ 
crime, an information charging the stealing of such 
ore in the usual form in which grand larceny is charged, 
is sufficient.—PEOPLE V. OPIE, Cal., 55 Pac. Rep. 989. 

46. CRIMINAL LAw—Theft—Accomplices.— Where the 
evidence shows that witnesses for the State, knowing 
a theft had been committed, agreed, for a valuable 
consideration, in violation of Pen. Code 1895, art. 291, 
not to prosecute the offender, it makes them accessor- 
ies after the fact, and calls for a charge that no con- 
viction could be had on their uncorroborated testi- 
mony, and that they could not corroborate each other. 
—GATLIN Vv. STATE, Tex., 49S. W. Rep. 87. 
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47. CRIMINAL RECOGNIZANCES—Conditions.—A crimi- 
nal recognizance that is silent as to the commission of 
any offense, and is conditioned on the principal’s ap- 
pearance before the court on a certain day to answer 
the judgment of the court, is void, under Code, § 4093, 
requiring such a recognizance to be conditioned on ac- 
cused’s appearance at a prescribed time “to answer for 
the offense with which such person is charged.’’—CAn- 
NON V. COMMONWEALTH, Va., 32S. E. Rep. 33. 

48. DECEIT—Damages.—K can recover of G and W 
damages, amounting at least to half the sum paid, for 
deceit, where G, the owner of a patent, and W con- 
spired to induce K to become the purchaser, by W pro- 
posing to K to become a joint purchaser with him of 
the patent for $400, one-half to be paid by each; there 
peing an agreement between G and W, unknown to K, 
that W was to pay nothing, but was to have his half 
interest for inducing K to pay $200.—KING Vv. WHITE, 
Ala., 24 South. Rep. 710. 

49. DEEDS — Consideration — Payment of Grantor’s 
Debts.—Where land is conveyed in consideration of 
the grantee’s promise to pay the grantor’s debts, equity 
will treat the transaction as a trust,and subject the 
property in the hands of the grantee, his representa- 
tives, or one to whom he had voluntarily conveyed it, 
to the payment of such debts.—MOORE V. TKIPLETT, 
Va., 328. E. Rep. 50. 

50. DEEDS—Warranty Deed—Covenant.—Where one, 
by warranty deed, conveys to another all of a certain 
lot of land in this State, particularly designating the 
same by number and district, the vendor is liable on 
his warranty for any fatal defect in his title to any por- 
tion of such lot; and this is true notwithstanding the 
line between such vendor and a coterminous land- 
owner may have previously been so established or 
agreed upon as to locate the line in such a way that 
there was cut off to the adjacent landowner a portion 
of the lot embraced in the warranty deed.—GODWIN V. 
MAXWELL, Ga., 328. E. Rep. 114. 

51. EJECTMENT—Directing Verdict.—The proof in this 
case showing that both parties claimed under a com- 
mon grantor, and further showing that the plaintiffs 
had atitle to the premises in dispute paramount to 
that of the defendants, there was no error in directing 
a verdict for the plaintiffs.—BRUNDAGE V. BIVENS, Ga., 
328. E. Rep. 1383. 

52. ESTOPPEL.—Conduct of a holder of a lien on land, 
causing the agents through whom the owner secured a 
loan on the land to believe that it was unincumbered, 
estops him from asserting the lien, as against the 
lender, though he did not know at the time who the 
lender was to be.—ASHURST Vv. ASHURST, Ala., 24 South. 
Rep. 760. 

53. FEDERAL CouURTS—Following State Decisions.— 
While under the constitution of Ohio as now interpre- 
ted by its supreme court an act of the legislature au- 
thorizing the trustee of a particular township to im- 
prove a designated road is invalid, yet, that court 
having for many years sustained the validity of such 
legislation, a federal court will not give a retroactive 
effect to its later decisions by holding invalid bonds 
issued during such time by a township under such an 
act and which were purchased and are owned by a citi- 
zen of another State.—LOEB V. TRUSTEES OF COLUMBIA 
TP., HAMILTON County, OHIO, U.S. C. C., 8. D. (Ohio), 
91 Fed. Rep. 37. 

54. FEDERAL CoURTS—Judgments of State Court.— 
Federal and State courts are tribunals of a different 
sovereignty, and the federal courts are bound by the 
constitutional provision to accord no greater measure 
of faith and credit to the judgments of State courts 
than is required between the courts of the different 
States, and are not precluded from inquiring into the 
jurisdiction of the court in which the judgment was 
rendered.—HEKKING V. PFAFF, U.S. C. C. of App., First 
Circuit, 91 Fed. Rep. 60. 

55. FEDERAL CourTs—Jurisdiction—Creditors’ Bill.— 
A judgment creditor in a State court, who has sued out 
an execution and obtained a nulla bona return, may file 





a creditors’ bill based on said judgment and nulla bona 
return in the Circuit Court of the United States fbr the 
district comprising the county in which the judgment 
of the State court was rendered.—ALKIRE GROCERY CO. 
v. RICHESIN, U. 8. C. C., W. D. (Ark.), 91 Fed. Rep. 79. 

56. FEDERAL CourTsS—Copyright— Suit against State. 
—A suit to enjoin the publication, distribution and sale 
of an edition of the laws of a State on the ground that 
it infringes a copyright held by the plaintiff under the 
laws of the United States is not a suit against the State 
of which a court of the United States cannot entertain 
jurisdiction, because the matter for such publication 
was prepared under direction of a State statute, and 
is owned by the State, and in its possession, and the 
defendants are officers and agents of the State, and 
proceeding in accordance with sucb statute.—HOWELL 
v. MILLER, U.S.C. C. of App., Sixth Circuit, 91 Fed. 
Rep. 129. 

57. FRAUDS, STATUTE OF—Execution Sale of Chattels. 
—Civ. Code, § 3440, making void sales of chattels against 
the seller’s creditors, where there is no continued 
change of possession, does not apply where a purchase 
is made at an execution sale by a stranger to the pro- 
ceedings, in view of Code Civ. Proc. § 698, providing 
that an execution sale conveys to the purchaser all the 
rights which the debtor had.—MATTEUCCI V. WHELAN, 
Cal., 55 Pac. Rep. 990. 

58. FRauUDs, STATUTE OF—Principal and Agent.—The 
statute of frauds does not change the law as to the 
rights and liabilities of principals and agents, either 
as between themselves or as to third persons. The 
provisions of the statute are complied with, if the 
names of competent contracting parties appsar in the 
writing; and, if one of tbe parties be an agent, it is not 
necessary that the name of the principal shall be dis- 
closed in the writing.—KINGSLEY V. SIEBRECHT, Me., 
42 Atl. Rep. 249. 

59. FRAUDULENT CONVEYANCE—Mortgage of Stock of 
Goods.—Mortgage of a part only of a stock of goods is 
within Rev. St. 1895, art. 2548, declaring fraudalent a 
mortgage of a stock of goods daily exposed to sale, in 
parcels, in the regular course of business, and con- 
templating a continuance of possession of said goods 
and control of the business, by sale of the goods by the 
owner.—B. F. AVERY & SONS V. WAPLES, Tex., 49S. W. 
Rep. 151. 

60. FRAUDULENT CONVEYANCES—Trust Deed—Reten- 
tion of Possession.—A trust deed of a stock of goods 
given to secure an antecedent debt, evidenced by sev- 
eral notes, provided that it should cover only so much 
of the goods as should be necessary to pay, vr make 
certain the payment of, the debt. Grantor remained 
in possession, and was authorized to; continue the 
business, the grantee being empowered to take posses- 
sion in case of default on any of the notes.j Held, that 
the deed was fraudulent and void as to creditors.— 
MCTEER V. HUNTSMAN, Tenn., 49S. W. Rep. 57. 

61. FRAUDULENT CONVEYANCE TO WIFE—Burden of 
Proof.—The burden is on a wife, as against the hus- 
band’s prior creditors, to show.that a conveyance from 
the husband was for an adequate consideration, and 
that no beneficial pecuniary interest was reserved to 
him.—ELYTON Co. Vv. VANCE, Ala., 24 South. Rep. 719. 

62. GARNISHMENT — National Banks.—Rev. St. U. 8. § 
5242, providing that no attachment shall be issued 
against a national banking association or its property 
before final judgment in any suit, action, or proceed- 
ingin any State, county, or municipal court, does not 
apply to an attachment on a judgment against a third 
person, served on the bank as a!garnishee.—COMMON- 
WEALTH V. CHESTNUT ST. NAT. BANK, Penn., 42 Atl. 
Rep. 300. 

68. HaBEAS CoRPUS—Discretion of Federal Courts.— 
A federal court will not, unless under exceptional cir- 
cumstances, entertain a petition for a writ of habeas 
corpus by a person imprisoned for crime under a sen- 
tence of a State court, claimed to have been unauthor- 
ized by the State statutes, on the ground that such im- 
prisonment is for that reason in violation of the con- 
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stitution of the United States; the question involved 
being one peculiarly within the province of the State 
courts to determine, and their final decision, if adverse 
to the petitioner, being reviewable by the Supreme 
Court of the United States in the orderly course of pro- 
cedure as to any constitational question properly 
raised.—NESBIT V. Hert, U. 8S. D.C., D. (Ind.), 91 Fed. 
Rep. 128. 

64. Highway — Obstructions — Rights of Abutting 
Owners.— Where the abutting owner of land on a street 
owns the fee to the middle of the street, he may main- 
tain a bill to enjoin an unlawful erection on the street 
in his front.—H. B. ANTHONY SHOE CO. Vv. WEST JER- 
SEY R. Co., N. J., 42 Atl. Rep. 279. 


65. HUSBAND AND WIFE — Parol Conveyance.—Under 
Code 1886, § 2346, authorizing a wife to contract in writ- 
ing, with the consent of her husband in writing, a parol 
land contract could not be enforced against her, though 
she received the money and put the purchaser in pos- 
session.—JACKSON V. KNOX, Ala., 24 South. Rep. 724. 


66. HUSBAND AND WIFE — Separate Estate — Commu- 
nity.—Where land is bought with separate funds of the 
wtfe, and the deed taken in her name, the fact that 
subsequent improvements are paid for out of the com- 
munity funds does not cevest her of title, or give the 
community such interest in the property as could be 
taken by execution against the husband.—SCHWARTZ- 
MAN V. CABELL, Tex., 49S. W. Rep. 113. 


67. INJUNCTION — Violation—Contempt.—Parties dis- 
regarding orders of injunction do so at their peril, and 
subject themselves to punishment for contempt, unless 
they establish thatthe act enjoined was one which it 
was beyond the power of the court fo restrain.—STATE 
v. Rost, La., 24 South. Rep. 783. 


68. INSURANCE — After-acquired Property.—A policy 
covered specified contents of a saloon, “and such other 
furniture and fixtures as is usual to saloons,” and pro- 
vided thatthe policy should be void if the subject of 
insurance should be incumbered by mortgage. After 
the policy was issued, the insured bought a safe to be 
used intheir business, and gave a mortgage thereon. 
Held, that the safe was not covered by the policy, and 
therefore the mortgage did not avoid it.—MORIARTY Vv. 
UNITED STATES FIRE Ins. Co., Tex., 498. W. Rep. 132. 

69. INSURANCE POLICY — Assignment.—In order to 
transfer the legal title toa policy of fire insurance 
from the person to whom the policy was issued to an- 
other, the assignment thereof must be in writing, and 
one other than the person to whom it was issued can- 
not, in hisown name, maintain an action thereon, 
unless the policy has been duly assigned to him in 
writing.—NATIONAL FIRE INS. CO. OF HARTFORD V. 
GRACE, Ga., 328. E. Rep. 100. 

70. INTOXICATING LIQuUORS—Lllegal Sale—Evidence.— 
Where one is indicted for an illegal sale of intoxicating 
liquors, the State may prove such sale at any time 
within the two years previous to the finding of the in- 
dictment. When the State, on the trial, has entered into 
an investigation of more than one transaction touch- 
ing such a sale, it is not permissible for the defendant 
to prove by the foreman of the grand jury who found 
the bill that the investigation of that body did not em- 
brace the particular transaction which must be relied 
upon bythe State for a conviction.—DAvIis V. STATE, 
Ga., 32S. E. Rep. 130. 

71. INTOXICATING LIQUORS — Sales on Sunday.—The 
mere fact that the selling and drinking of intoxicating 
liquors was “only an incident, and not the main ob- 
ject,” of the incorporation of a social club, will make 
the place where such liquors are dispensed and drunk 
none the less a tippling house, within the meaning of 
the statute making penal the keeping openof such 
houses on the Sabbath day.—MOHRMAN V. STATE, Ga., 
828. E. Rep. 143. 

72. JOINDER OF PARTIES—Pleading.—Where creditors 
of an insolvent corporation agree upon an agent to 
conduct the business ofthe insolvent for their joint 
and several benefit, and to furnish material and labor 





therefor, any person who sues such creditors for ma- 
terial furnished the agent may properly implead the 
insolvent corporation under the allegation that it was 
one of the principals tothe agreement.—WILSON y. 
HENDERSON, Cal., 55 Pac. Rep. 986. 

73. JUDGMENT—Pleading.—Though Mans. Dig. § 3909, 
requires one in an action to set aside a judgment to 
show that he has a valid defense to the action in which 
it was rendered, defendant in an action on a judgment 
may, without showing a valid defense to the action in 
which it was rendered, set up as a defense that he was 
not served with citation in such action.—MINTER y. 
GREEN, I. T., 49 S. W. Rep. 48. 

74. LIFE INSURANCE — Application.—Where a life in- 
surance policy specifies that it is issued “in considera- 
tion of the statements and agreements in the applica- 
tion for the policy, which are hereby made a part of 
this contract,” the application constitutes a part of the 
contract.—PARISH V. MUTUAL BENEFIT LIFé INS. Cd., 
Tex., 49S. W. Rep. 153. 

75. LIMITATIONS—Conflict of Laws.—A note executed 
in Missouri by a citizen of Texas, but not made pay- 
able in Missouri, and the enforcement of which, through 
subrogation, is asked in a Texas court, is not entitled 
to the benefits of the statute of limitations of Missouri, 
as a contract of that State.—WASHINGTON LIFE INs. Co. 
v. GOODING, Tex., 498. W. Rep. 123. 


76. LIMITATION OF ACTIONS — Collection Agents.— 
Where an heir appoints an agent to collect his share 
of the estate and turn it over to him, there is no trust, 
and limitations commence to run against his claim for 
the share collected from the date of collection, whether 
demand is made or not.—HASHER’S ADMX. V. HASHER’S 
ADMR., Va., 328. E. Rep. 41. 

77. MANDAMUS — Inspection of Corporate Books.—A 
corporation cannot deny a stockholder the right to in- 
spect its books and accounts because he is engaged in 
the same business, and desires the inspection to ob- 
tain information to be used in his own business in 
competition with the corporation, since the right of 
inspection is absolute under Code, art. 23, § 5, provid- 
ing that a corporation’s account of its transactions 
shall always be open to inspection by its stockholders. 
—WEINHENMAYER V. BITNER, Md., 42 Atl. Rep. 245. 


78. MANDAMUS—Issuance.— Mandamus will not issue to 
compel a trial court to take jurisdiction of a contempt 
proceeding to enforce a judgment, where there is an 
adequate remedy by appeal.—STATE V. SUPERIOR COURT 
OF JEFFERSON County, Wash., 55 Pac. Rep. 933. 

79. MASTER AND SERVANT—Contributory Negligence. 
—While freedom from contributory negligence can 
sometimes be inferred from the circumstances shown, 
the inference must be from circumstances shown by 
the evidence to have actually existed, and cannot be 
made from circumstances merely conjectured, or even 
probable.—MCLANE V. PERKINS, Me., 42 Atl. Rep. 255. 

80. MASTER AND SERVANT—Damages.—A servant may 
recover for an injury, proximately caused by concur- 
ring negligence of the foreman and his fellow-servants, 
without contributory negligence on his part.—MIS- 
sour!i, K. & T. Ry. CO. OF TEXAS Vv. HANNIG, Tex., 498. 
W. Rep. 116. 

81. MASTER AND SERVANT — Negligence — Defective 
Stairways.—It isthe duty of factory owners to keep 
the flight of stairs in their establishments in good con- 
dition forthe easy and safe passage up and down of 
their employees whose duties require them to use the 
staircases.—FERRIS V. HERNSHEIM, La., 24 South. Rep. 
771. 

82. MECHANICS’ LIENS — Notice — Vendor and Pur- 
chaser.—Under an option of purchase, certain im- 
proyements were stipulated to be made after the first 
payment. The purchaser’s assignee made an addi- 
tional contract, which recited that he elected to pro- 
ceed with the purchase under the option, and pur- 
suant to itsterms. Held that, the first payment being 
made, the agreement became a positive contract of 
“ale, and hence the purchaser, in proceeding with the 
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improvements as authorized by the contract, acted as 
the vendor’s agent, and notice tothe purchaser of a 
mechanic’s lien arising out of the work bound the 
yendor.—COLORADO IRON WORKS V. TAYLOR, Colo., 55 
Pac. Rep. 942. 

83. MINING PARTNERSHIP—Evidence.—Evidence that 
aminer worked for the owner of a mining lease asa 
common miner, without exercising any authority or 
ownership, and without being consulted as to any 
operations; that the operations were carried on ata 
loss, which the owner never requested the miner to 
share,—is insufficient to establish a mining partnership 
between the lease owner and the miner.—CALEY V. 
COGGSWELL, Colo., 55 Pac. Rep. 939. 


84. MORTGAGES — Foreclosure.—A foreclosure by 
mortgagee, under provisions contained inthe mort- 
gage,as effectually cuts off the equity of redemption 
as a decree of the chancery court; and, ifthe mort- 
gagee becomes the purchaser, the mortgagor’s only 
right isto resort to a court of equity in a reasonable 
time to disaffim the sale.—AMERICAN FREEHOLD LAND- 
MORTGAGE CO. OF LONDON V. POLLARD, Ala., 24 South. 
Rep. 736. 

85. MORTGAGES — Foreclosure — Growing Crops.—A 
mortgage on land not expressly mortgaging rents and 
profits gives the mortgagee no right to growing crops 
gathered before the decree of foreclosure.—LOCKE V. 
KLUNKER, Cal., 55 Pac. Rep. 993. 

86. MORTGAGE—Foreclosure — Limitations.—A mort 
gage given to secure the payment of a note is a mere 
incident to the noté, and its foreclosure is not barred 
solong as an action upon the note is not barred.— 
MOULTON V. WILLIAMS, Idaho, 55 Pac. Rep. 1019. 


87. MORTGAGES—Record—Priority.—A deed of trust 
delivered to the clerk of the county.court for record, 
with the tax, and recording fee, and by him admitted 
to record, and so indorsed, is prior to a deed of trust 
subsequently recorded, notwithstanding the clerk re- 
tained the former without recordation until after the 
subsequent deed was recorded, and then erased his 
former indorsement thereon, and recorded it, and in- 
dorsed it as received and admitted to record as of the 
date of recordation.—MERCANTILE CO-OPERATIVE BANK 
v. BROWN, Va., 32 8. E. Rep. 64. 


88. MUNICIPAL CORPORATIONS—Liability for Interest. 
—The liability of a city for interest on its debts does 
not ordinarily differ from that of individuals.—SHIP- 
LEY V. HACHENEY, Oreg., 55 Pac. Rep. 971. 

87. MUNICIPAL CORPORATIONS—Public Parks—Dedica- 
tion.—An owner of land sold it to a city on condition 
that, if the land should be used other than for a park 
or street, it was to reverttothe grantor. Subsequently 
the land was formally dedicated as a public park. 
Held, that a railway company acquired no rights 
against the public by having the city revoke the dedi- 
cation and give it a right of way over the land, and by 
purchasing the reversion of the former owner, since 
the rights of the public to the land as a park were 
vested on the formal dedication.—DOUGLASS Vv. CITY 
COUNCIL OF MONTGOMERY, Ala., 24 South. Rep. 745. 

9. NEGLIGENCE—Contributory Negligence—Infants. 
—A plaintiff's act or omission, when only a remote 
cause, or a mere antecedent occasion or condition, of 
the injury inflicted, is considered not to be contribu- 
tory negligence.—RICE V. CRESCENT CITY R. Co., La., 
24 South. Rep. 791. 

91. PARTNERSHIP—Set-off and Counterclaim.—A firm 
executed a note to the wife of one of the partners, with 
the other partner as surety. The former partner, ob- 
taining possession, deposited the note as security for 
an individual debt to a bank, which instituted suit 
thereon. It was shown that a settlement of the part- 
nership accounts would show a balance in favor of 
such surety, and he alleged the insolvency of his co- 
partner. Held, that he was entitled to enjoin the suit 
in order to set-off against the note the debt of the other 
partner to him on the partnership account.—COMMER- 
CIAL BANK V. CABELL, Va., 328. E. Rep. 53. 





92. POWER OF ATTORNEY—Construction.—A power of 
attorney “to demand and receive of and from any per- 
son or persons all such real and persona! estate” as the 
principal may be entitled to as son and heir, does not 
authorize the attorney to sell and convey.—HOTCHKISS 
v. MIDDLEKAOF, Va., 32S. E. Rep. 36. 

93. PRESUMPTIONS — Judgments—Names.—In an ac- 
tion by the seller for the rescission of a sale, where 
neither the findings of fact nor any of the evidence ap- 
pears in the record, it will be presumed that the court 
imposed on the seller all the conditions for recovering 
the goods that the facts would justify.—CHICAGO CLOCK 
Co. v. TOBIN, Cal., 55 Pac. Rep. 1007. 

94. PRINCIPAL AND AGENT—Brokers.—A company act- 
ing as a broker in lending money, which was to receive 
acommission from a borrower to secure a loan, and 
which made out all the papers without knowing from 
whom the loan would be obtained and before submit- 
ting them to the lender, is the agent of the borrower in 
procuring the loan.—LAND MORTGAGE, INVESTMENT & 
AGENCY CO. OF AMERICA V. PRESTON, Ala., 24 South. 
Rep. 707. 

95. PRINCIPAL AND SURETY—Release of Security.—lLhe 
purchasers of land, including defendant, had it con- 
veyed to athird person, in trust to secure a note toa 
bank given by the purchasers other than defendant. 
As additional security, and under an agreement with 
defendant, one of the purchasers pledged shares of 
stock to the bank. Prior to the maturity of the note, 
the bank, at the request of the pledgor, but without 
the consent of defendant, sold the stock for its market 
value, and indorsed the proceeds on the note. The 
bank sought to foreclose the deed as an equitable 
mortgage. Held, that while defendant’s interest in 
the property became a surety for his co-tenant’s debt, 
the sale of the collateral without his eonsent did not 
alter the original contract, and hence did not discharge 
the liability of the land.—DENNY V. SEELEY, Oreg., 55 
Pac. Rep. 976. 

96. RAILROAD COMPANY — Electric Railroads—Tele- 
phone Company.—To entitle a telephone company to 
enjoin an electric railway company from operating a 
line, under a legislative grant, on a street occupied by 
the former, damages in the nature of an abuse of the 
franchise, and not mere incidental damages, must be 
proved.—BIRMINGHAM TRACTION Co. Vv. SOUTHERN BELL 
TELEPHONE & TELEGRAPH CoO., Ala., 24 South. Rep. 781. 

97..RAILROAD COMPANY—Fences—Exemplary Dam- 
ages.—A railway corporation is liable for exemplary 
damages for gross negligence of its servants committed 
by direction of its road master and general manager, 
or ratified by them, in failing to make an opening ina 
fence dividing an inclosure, 8s required by : Rev. St. 
1895, art. 4427.-SAN ANTONIO & A. P. RY. CO. V. GRIER, 
Tex.,49S8. W. Rep. 148. 

98. RAILROAD COMPANY—Personal Injuries—Pleading. 
—In a declaration in an action to recover for personal 
injuries to an infant, an averment that, while plaintiff 
was riding on the footboard of a switch engine, the 
servants of defendant “so negligently managed and 
controlled the engine, by bringing it to a sudden stop,” 
that plaintiff was thrown therefrom by the jerk, and 
was run over, is a sufficient allegation that the sudden 
stopping of the engine was negligent, and excludes the 
idea that it was necessary and proper.—ANDERSON V. 
Hopkins, U. 8. C. C. of App., Seventh Circuit, 91 Fed. 
Rep. 77. 

99. RAILROAD COMPANY—Sale under Foreclosure— 
Rights of Purchasers.—Where a decree for the sale of 
a railroad in foreclosure proceedings requires the pur- 
chasers to pay all valid claims outstanding against the 
receiver, growing out of the operation of the road by 
him, such payments are a part of the purchase price, 
for which the purchasers receive full equivalent in the 
property conveyed; and they are not entitled to be 
subrogated to the rights of the holders of claims 
against the receiver so paid, as creditors of the mort- 
gagor company.—MorGan’s L. & T. R. & 8. 8.Co. v. 
MORAN, U.S. C. C. of App., Fifth Circuit, 91 Fed. Rep. 22. 
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100. RAILROAD COMPANY—Torts of Brakeman—Injury 
to Trespassers.—A railroad company is liable to a tres- 
passer for injuries received by being wantonly and 
willfully thrown from the train by its servants acting 
within the scope of their employment.—SOUTHERN Ry. 
Co. Vv. WIDEMAN, Ala., 24 South. Rep. 764. 


101. RECEIVERS — Summary Process.—The person 
claiming the ownership of personal property cannot 
be deprived thereof by a summary order of court, 
based on the affidavits of one of the parties to an ac- 
tion for dissolution of partnership that it is the prop- 
erty uf the firm, directing the receiver to take posses- 
sion.—STUPARICH MFG. CoO. Vv. SUPERIOR COURT OF SAN 
FRANCISCO, Cal., 55 Pac. Rep. 985. 


102. REMOVAL OF CAUSES—Revenue Act.—The fact 
that a circuit court might have original jurisdiction of 
a case, under Rev. St. U. S. § 629, providing that circuit 
courts shall have original jurisdiction of all suits at 
law or in equity arising under any act providing for 
revenue, does not give the right toremove such a case, 
where involving less than $2,000, to the circuit court, 
since Act March 3, 1887 (24 Stat. 552), as corrected by 
Act Aug. 13, 1888 (25 Stat. 433), gives only the right to 
remove suits of which the circuit courts are given 
original jurisdiction “by the preceding section,” which 
section requires at least $2,000 to be involved.—JOHN- 
SON Vv. WELLS, FarRGO & Co., U. 8. 0. 0., N. D. (Cal.), 91 
Fed. Rep. 1. 


103. SaLES—Constructive Fraud—Possession.—Under 
Ky. St. § 1908, providing that every voluntary aliena- 
tion of personal property, ‘‘unless the actual posses- 
sion in good faith accompanies the same, shall be void 
as to purchasers without notice, or any creditor, prior 
to the lodging for record of such transfer,” the failure 
to deliver tobacco sold did not render the sale void as 
to creditors if, by reason of its condition, it could not 
be delivered without serious loss.—KENTON Vv. RartT- 
CLIFF, Ky., 49S. W. Rep. 14. 


104. TAXATION—Occupation Licenses.—A city license 
tax, applicable to several occupations, and graded ac- 
cording to the value of the stock employed in the busi- 
ness, is not unequal and discriminating because so 
graded, and not the same on all persons engaged iu 
like business.—SAKS V. MAYOR, ETC. OF BIRMINGHAM, 
Ala., 24 South. Rep. 728. 


105. TRESPASS TO TRY TITLE — Joint Owners.—An 
agreement between joint owners of land, providing 
that either may sell to pay purchase-money notes, and 
that the legal title, if either party dies before the notes 
are payable, shall vest in the survivor, to sell and dis- 
pose of to pay such notes, is not'a mere power of at- 
torney, but a contract conveying to the survivor the 
entire interest in the land to accomplish the purpose 
stated.—CARLETON V. HAUSLER, Tex., 49S. W. Rep. 118. 

106. TRUST — Resulting Trusts — Parol Evidence.— 
Where money to redeem land sold under a power ina 
mortgage is furnished to the mortgagor, under his 
parol contrsct to convey the land to the persons fur- 
nishing the money, the mortgagor, after such redemp- 
tion, holds the legal title in trust for such persons, 
leaving in him no beneficial interest that can be 
reached by his creditors.—TILLMAN V. MURRELL, Ala., 
24 South. Rep. 712. 

107. TRUST MORTGAGE—Foreclosure.—Where a cor- 
poration issues a series of bonds to a trust company, 
and at the same time executes to it a mortgage convey- 
ing to it property to secure the payment of the bonds, 
and providing that, on default in the payment ofthe 
- interest, the trustee may declare the entire principal 
of bonds due, and bring suit to foreclose, bonds of such 
series transferred to an individual are merged in a 
judgment, if obtained by the trustee in a suit to fore- 
close and for personal judgment for the debt evidenced 
by the bonds, so that such individual owner cannot 
thereafter maintain a suit on his bonds.—LAING yv. 
QUEEN City Ry. Co., Tex., 49S. W. Rep. 136. 

108. VENDOR’S LIEN—Waiver.—A vendor’s lien is not 
waived by the fact that the purchaser’s note given for 





the purchase money waives exemptions, or that the 
purchaser’s wife signs it as surety, she being inhibited 
by: Code 1886,'§ 2349,!from becoming’ surety({offthe hus- 
band, and no! distinct, ‘independent fsecurity(i being 
given either by her signing ‘or the} waiver of,exemp- 
tions.—GRAVLEE V. LAMKIN, Ala., 24 South. Rep. 756. 


109. VENDOR AND PURCHASER—Conveyance.—Where 
land sold to M was after his death conveyed by his 
vendor to his widow and children, the holder of a title 
bond executed by M for the land in his lifetime is en- 
titled, in an action brought by the widow and’children 
of M to quiet their title, to have the land ‘conveyed to 
him by plaintiffs.—MCGEs& Vv. PoTTER, Ky., 49 8S. W. 
Rep. 9. 


110. VENDOR AND PURCHASER—Specific Performance. 
—Where a tenant in common executed a contract for 
the sale of the property in her own name, and also, but 
without authority, in the name of her co-tenant, and 
the co-tenant repudiated thefact, performance by the 
signing tenant might be specifically enforced, as to 
her interest, on payment of her share of the price.— 
KEATOR V. BROWN, N. J., 42 Atl. Rep. 278. 


1ll. WATERS—Appropriation—Evidence.—In ‘an ac- 
tion to settle the water rights of various; parties upon 
a stream, the district court, after establishing the 
priorities of the various appropriators, proceeded to 
decree the times and the quantity which each appro- 
priator was permitted to use of such waters. Held er. 
ror, it not being the province of the court to dictate 
how or when the right acquired by the appropriator 
should be exercised so long as such use was within the 
limits of his appropriation.—MCGINNESS V. STANFIELD, 
Idaho, 55 Pac. Rep. 1020. 


112. WILLS—Construction—Extrinsic ,Writings.—Tes- 
tatrix provided in her will that “‘two deeds” should be 
handed to her husband, and after his death they should 
go.to M. Held, that parol evidence is inadmissible to 
show what deeds were meant.—IN RE YOUG’S ESTATE, 
Cal., 55 Pac. Rep. 1011. 


113. WILLS—Probate—W itnesses.—Under statutes re- 
quiring the probate court to admit a will to probate on 
the testimony of the subscribing witnesses that they 
believed the testator of sound mind and memory, the 
attestation by such witnesses does not amount to an 
affirmation that they believed him to be of soundjmind 
and memory, 80 as to render their subsequent testi- 
mony impeaching bis capacity contradictory and open 
to suspicion.—IN RE D’AVIGNON’S WILL, Colo., 55 Pac. 
Rep. 936. 


114. WILLS—Residuary Clause—Construction.—Testa- 
trix bequeathed certain pecuniary legacies to relations. 
In a subsequent clause she directed that her furniture 
be given to her sister, and her wearing apparel, books, 
and pictures to the “‘surviving:members of the follow- 
ing families, in equal portions,” naming four famiiles, 
and provided: ‘All the residue of my estate I give and 
devise to the surviving members of my brothers and 
sisters families which are above named, in equal 
parts.” Held, that such residuary provision‘referred 
only to the families named in the next preceding puara- 
graph, and the membersj,of each survivingjat testa- 
trix’s death were to share equally as individuals.— 
HOADLY V. WOOD, Conn., 42 Atl. Rep. 263. 


115. WILLS—W hat Constitutes.—Indorsements by the 
holder of a certificate of membership in_a,beneficial 
order, giving to her ,two children all her interest in 
such certificate,at her,death, and naming an executrix 
to receive pay thereof, are testamentary, and,mustibe 
executed as.a will.—GRAND FOUNTAIN OF UNITED ORDER 
OF TRUE REFORMERS V. WILSON, Va., 32 S. E. Rep. 48. 

116. WITNESS—Competency—Decedent.—On the trial 
of a suit instituted by a}:corporation to foreclose a 
mortgage, the defendant is not a competent witness to 
testify in his own behalf of transactions or communi- 
cations solely with the deceased agent of the corpora- 
tion.—REGISTER V. AULTMAN & TAYLOR CoO., Ga., 32 8. 
E. Rep. 116. 
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